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Release from Liability for Inadvertency by Bank 
in Stopping Payment of Check Held Void 


Stipulations releasing the bank from liability for negligent 
payment after receiving a stop payment notice are held valid by 
some courts and invalid by others. According to some authori- 
ties the common law liability of the bank for paying a check or 
order in disregard of the drawer’s countermand may be limited 
by contract. Under this view a stipulation releasing the bank 
from liability for paying as a result of inadvertence or accident, 
in spite of the stop payment order, constitutes a valid contract, 
which is not void as against public policy. The consideration 
for such a stipulation is held to spring from the mercantile rela- 
tion of the parties and the reciprocal rights and obligations 
which the law attaches to that relation. On the other hand, it 
has been held by other authorities that a stipulation purporting 
to release the bank from liability for any negligence in the 
observance of the stop payment order is without consideration 
and void as against public policy. 

In the instant case it was held that a purported re- 
lease from liability for inadvertency or oversight obtained by 
a bank from a depositor as a condition of such order to stop 
payment of a check is void for want of consideration and con- 
trary to public policy and does not relieve a bank of its duty to 
act in good faith and exercise reasonable care not to pay such 
check. Speroff v. First-Central Trust Co., Supreme Court 
of Ohio, 79 N. E. Rep. (2d) 119. The opinion of the court is 
as follows: 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1474. 
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In the Municipal Court of Akron the plaintiff, Vassil Speroff, sued 
to recover from the defendant, The First-Central Trust Company, the’ 
amount of a check which he had! drawn on the defendant but which he 
later notified the defendant not to pay. 

In its amended answer the defendant admitted the drawing of the 
check and the notice not to pay. However, as a defense, the defendant 
pleaded further that the plaintiff signed the following: 


“Stop Payment Request to 
The First-Central Trust Co. 





“Akron, O. 
“April 26, 1945 
“Please stop payment on: 
“Check No. Dated 5-1-45 
“Payable to the order of J. C. Hardman 
“Endorsed ) For the 
“Signed ) By————_—_- Sum of $60 


“The undersigned hereby agrees to indemnify The First - Central 
Trust Company against any loss resulting from nonpayment of said 
check, and it is expressly understood that you will in no way be held 
responsible if you should pay this check through inadvertency or over- 
sight. 

“Signed—-Vassil Speroff” 


To the defendant’s amended answer the plaintiff filed a demurrer 
on the ground that “the matters and things therein contained are in- 
sufficient in law to constitute a defense.” 

The demurrer was overruled. 

The plaintiff then filed a motion for a judgment in his favor on the 
pleadings. 

This motion was overruled. 

The trial court then rendered a judgment for the defendant. 

On an appeal to the Court of Appeals on questions of law the judg- 
ment of the trial court was reversed and a final judgment was rendered 
for the plaintiff on the grounds that the statement or release signed 
by the plaintiff is void for want of consideration and also because it 
is contrary to public policy. 

The case is in this court for review by reason of the allowance of 
the defendant’s motion to certify the record. 

The single question of law before this court is whether the statement 
or release signed by the plaintiff constitutes a valid defense to his 
action. 

In his opinion in the case of Cincinnati, H. & D. R. Co. v. Metropoli- 
tan Nat. Bank, 54 Ohio St. 60, on page 71, 42 N.E.700, on page 702, 
56 Am. St. Rep. 700, 31 L.R.A. 653, Judge Spear summarized the law 
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relating to banks and depositors as follows: “As applicable to such 
case we believe that reason, and the great preponderance of authority 
establish the following conclusions: The relation of bank and general 
depositor is simply the ordinary one of debtor and creditor, not of 
agent and principal, or trustee and cestui que trust. ‘The bank agrees 
with its depositor to receive his deposits, to account with him for the 
amount, to repay him on demand, and to honor his checks to the amount 
of his credit when the checks are presented ; and for any breach of that 
agreement the bank is liable to an action by him. The deposits become 
the absolute property of the bank impressed with no trust, and the 
bank’s right to use the money for its own benefit is immediate and con- 
tinuous, which right constitutes the consideration for the bank’s promise 
to the depositor. The bank’s agreement with the depositor involves or 
implies no agreement with the holder of a check. The giving of a check 
is not an assignment of so much of the creditor’s claim. It passes no 
title, legal or equitable, to the holder in the moneys previously de- 
posited; nor does it create a lien on the fund, for there is no special 
fund out of which the check can be paid, nor does it transfer any money 
to the credit of the holder. It is simply an order which may be counter- 
manded and payment forbidden by the drawer any time before it is 
actually cashed or accepted. -" 

And in the third paragraph of the syllabus in the case of Kahn, Jr., 
v. Waltoin, 46 Ohio St. 195, 20 N.E. 203, 204, this court held: “A 
bank check, being an order on the bank by the drawer to pay his money 
as therein directed, is revocable by him before its presentation for pay- 
ment, unless the bank on which it is drawn has accepted or certified it, 
or otherwise become committed to its payment. . . .” 5 Ohio 
Jurisprudence, 403, Section 102a; 9 Corpus Juris Secundum, Banks 
and Banking, § 344, page 692; 5 Ruling Case Law, 526. 

Hence, the plaintiff clearly had the right to countermand or revoke 
the check. According to the facts as alleged in the defendant’s amended 
answer and admitted by the plaintiff’s demurrer, the check was issued 
April 26, 1945, and was countermanded or revoked! later the same day. 
However, nearly a month thereafter on May 22, 1945, the defendant 
nevertheless paid the check. In its amended answer the defendant al- 
leges that this “was occasioned solely by inadvertence and/or over- 
sight.” 

Under these circumstances is the defendant relieved from liability for 
its failure to comply with its obligation not to pay the check? More 
specifically, is the defendant excused! therefrom solely for the reason 
that the plaintiff signed a statement or release to the effect that “you 
will in no way be held responsible if you should pay this check through 
inadvertency or oversight”? 


The Court of Appeals answered these questions in the negative on 
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the two grounds that the so-called agreement is without consideration 
and also contrary to public policy. 
In 9 Corpus Juris Secundum, Banks and Banking, § 344, page 695, 
appears the following summary of the law relating to this subject: 
“Stipulations releasing the bank from liability for negligent pay- 
ment after receiving a stop payment notice are held valid by some 
courts and invalid by others. 


“According to some authorities the common-law Sameer of the bank 
for paying a check or order in disregard of the drawer’s countermand 
may be limited by contract. Under this view a stipulation 
veel the banks from liability for paying as a result of inadvertence 
or accident, in spite of the stop payment order, constitutes a valid con- 
tract, which is not void as against public policy. The consideration 
for such a stipulation is held to spring from the mercantile relation of 
the parties and the reciprocal — and obligations which the law 
attaches to that relation. 

“On the other hand, it has _ held by other authorities that a 
stipulation purporting to release the bank from liability for any negli- 
gence in the observance of the stop payment order is without considera- 
tion and void as against public policy.” 

The Court of Appeals cited and! relied on the three cases of Hiro- 
shima v. Bank of Italy, 78 Cal. App. 362, 248 P. 947; Elder v. Frank- 
lin Nat. Bank, 25 Misc. 716, 55 N. Y. S. 576; and Levine v. Bank of 
United States, 132 Misc. 130, 229 N.Y.S. 108. 


The defendant cites and relies on the three later New York cases of 
Gaita v. Windsor Bank, 251 N. Y. 152, 167 N.E. 203; Edwards v. 
National City Bank, 150 Misc. 80, 269 N.Y.S. 637; and Pyramid 
Musical Corporation v. Floral Park Bank, 268 App. Div. 783, 48 
N.Y.S.2d 866. It is claimed that these overrule the earlier decisions 
to the contrary in that state. And the defendant relies, too, on the 
Indiana case of Hodnick v. Fidelity Trust Co., 96 Ind.App. 342, 183 
N.E. 488. However, the plaintiff insists that each of these, except the 
Pyramid Musical Corporation case, supra, is distinguishable on the 
facts. 


Be that as it may, the members of this court, after a careful study 
of the authorities, are of the opinion that the decision of the Court of 
Appeals in the instant case is sustained by the better reasoning. This 
plaintiff was not required to sign anything. The defendant bank was 
aware that a check “is simply an order which may be countermanded 
and payment forbidden by the drawer any time before it is actually 
cashed or accepted” and that an order to stop payment may be either 
oral or in writing so long as it conveys to the bank a definite instruction 
to that effect. Under the reciprocal rights and obligations inherent 
in the relationship existing between a bank and its depositors, it was 
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the duty of the defendant not to pay the check after receiving such an 
order from the plaintiff depositor. Hence, when the plaintiff was asked 
to sign a statement or release to the effect that the bank would not be 
held responsible if it should pay the check through inadvertency or 
oversight, this was something new—an element that concededly had not 
previously existed in their relationship. What benefit or consideration 
was received by the plaintiff as the promisor and what detriment was 
suffered by the defendant bank as the promisee as a result of the new 
statement or release? Clearly there was no compliance with either of 
these fundamental requirements as to a consideration. On the con- 
trary, the plaintiff promisor thereby received no benefit but suffered a 
detriment, and the promisee suffered no detriment but received a benefit. 

Consequently the Court of Appeals was not in error in holding the 
purported release void for want of consideration. 

Was the Court of Appeals in error in holding the purported release 
void on the further ground that it is contrary to public policy? 

It is elementary that a bank is required by law to act in good faith 
and exercise reasonable care in its relationship with its depositors. In 
the second and third paragraphs of the syllabus in the case of Fourth 
& Central Trust Co. v. Rowe, Adm’r, 122 Ohio St. 1, 170 N.E. 439, this 
court held: 

“2. The reasonable rules and regulations adopted by a savings bank 
and printed in its passbook, signed and agreed to by a depositor, form a 
contract between the bank and the depositor, and each is bound thereby, 
unless such rules and regulations are contrary to some positive rule of 
law or are against public policy. 

“3. Where the rules and regulations of a savings bank, which are 
agreed to by a depositor, provided ‘in all cases the payment upon pres- 
entation of a deposit book shall be a discharge to the company for 
the amount paid,’ such bank is not exonerated from the exercise of 
good faith and reasonable care in the payment of such depositor’s 
funds upon the presentation of a passbook and a purported order for 
such payment, and the burden is on the bank to show such good faith 
and reasonable care. Hough Ave. Savings & Banking Co. v. Anderson, 
78 Ohio St. 341, 85 N.E. 498, 18 L.R.A.,N.S., 431, 125 Am.St.Rep. 
707, 14 Ann.Cas. 479, approved and followed.” 


Similarly, in the instant case the obtaining from the plaintiff of a 
purported release from liability for inadvertency or oversight as a 
condition of the order to stop payment of the check was contrary to 
public policy and did not relieve the defendant from its duty to act in 
good faith and exercise reasonable care. 

The Court of Appeals was not in error in holding the purported re- 
lease void as against public policy. 

However, in its amended answer the defendant, in addition to plead- 
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ing the purported release, alleges further that it “at all times exercised 
good faith and reasonable care with respect to plaintiff’s stop-payment 
order. . . .” ‘The court of Appeals sustained the demurrer to 
the amended! answer and entered a final judgment in favor of the plain- 
tiff. This court is of the opinion that the Court of Appeals was not 
in error in holding the purported. release void and therefore not a valid 
defense; but the defendant does state a valid defense in alleging that it 
excerised good faith and reasonable care. Hence, for this reason alone 
the judgment sustaining the demurrer is reversed and! the cause is re- 
manded to the Court of Common Pleas for trial on that issue. 
Judgment modified and cause remanded. 


Right to Become Member Bank of Federal 
Reserve System 


The Supreme Court of the United States, on March 15, 
1948, reversed the decision of the United States Court of Ap- 
peals for the District of Columbia in the suit of Peoples Bank, 
Lakewood Village, California, against the members of the 


Board of Governors. This suit was brought for a declaration 
that a condition of membership accepted by the Peoples Bank 
at the time of its admission to membership in the Federal Re- 
serve System was invalid and for an injunction against its en- 
forcement. The Supreme Court held that “the Bank’s griev- 
ance is too remote and insubstantial, too speculative in nature, 
to justify an injunction against the Board of Governors, and 
therefore equally inappropriate for a declaration of rights.” 
Two Justices dissented and two Justices did not participate in 
the decision. Marriner S. Eccles v. Peoples Bank of Lake- 
wood Village, California, Supreme Court of the United States, 
1948 Federal Reserve Bulletin, page 898. The supreme Court 
opinions are as follows: 


Mr. Justice Frankfurter delivered the opinion of the Court. 
This is a proceeding under the Declaratory Judgment Act, 48 Stat. 
955, 28 U. S. C. § 400. Its aim is to have declared invalid a condition 


under which the respondent became. a member of the Federal Reserve 
System. The California State Banking Commission authorized the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 539. 
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establishment of the respondent provided it obtained federal deposit 
insurance. This requirement could be met either by direct application 
to the Federal Deposit Insurance Corporation or through membership 
in the Federal Reserve System. §§ 12B (e) and (f) of the Federal 
Reserve Act, 48 Stat. 162, 170, 49 Stat. 684, 687, 12 U. S. C. §§ 264 
(e) and (f). Respondent sought such membership but its application 
was rejected. The promoters of the Bank, having requested the Board 
of Governors of the Federal Reserve System to reconsider the applica- 
tion for membership, were advised that favorable action depended on a 
showing that the Transamerica Corporation, a powerful bank holding 
company, did not have, nor was intended to have, any interest in this 
Bank. Having been satisfied on this point, the Board of Governors 
granted membership to respondent subject to conditions of which the 
fourth is the bone of contention in this litigation. 

This condition reads as follows: 

“4. If, without prior written approval of the Board of Governors of 
the Federal Reserve System, Transamerica Corporation, or any unit 
of the Transamerica group, including Bank of America National Trust 
and Savings Association, or any holding company affiliate or any sub- 
sidiary thereof, acquires, directly or indirectly, through the mechanism 
of extension of loans for the purpose of acquiring bank stock, or in 
any other manner, any interest in such bank, other than such as may 
arise out of the usual correspondent bank relationships, such bank, 
within 60 days after written notice from the Board of Governors of 
the Federal Reserve System, shall withdraw from membership in the 
Federal Reserve System.” 


The Board of Governors gave the respondent this explanation for the 
condition: 

“The application for membership has been approved upon represen- 
tations that the bank is a bona fide local independent institution and 
that no holding company group has any interest in the bank at the 
time of its admission to membership, and that the directors and stock- 
holders of the bank have no plans, commitments or understandings look- 
ing toward a change in the status of the bank as a local independent 
institution. Condition of membership numbered 4 is designed to main- 
tain that status.” 

Some time later, in 1944, Transamerica, without prior knowledge 
of the respondent, acquired 540 of the 5,000 shares of its outstanding 
stock. The Bank duly advised the Board of Governors of this fact, 
but requested that it be relieved of Condition No. 4. This, the Board 
of Governors declined to do. Then followed this action, in the United 
States District Court for the District of Columbia, against the Board 
of Governors for a declaration that Condition No. 4 was invalid and 
for an injunction against its enforcement. A motion by the defendants 
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to dismiss the complaint, in that it failed to set forth a justiciable 
controversy, was denied. 64 F. Supp. 811. The defendants answered 
claiming that the Bank’s acceptance of membership barred it from 
questioning the validity of Condition No. 4, and that in any case the 
condition was valid, and moved for judgment on the pleadings. The 
Bank, having filed a number of affidavits, moved for summary judg- 
ment. The District Court, in an unreported opinion, held that the Bank 
was bound by the condition on which it had accepted membership in the 
Federal Reserve System, and gave judgment for the defendants. The 
Court of Appeals for the District of Columbia, one judge dissenting 
reversed. It rejected the defense of estoppel and sustained the validity 
of the condition “only as ia statement that, if the Board of Governors 
should determine, after hearing, that Transamerica’s ownership of the 
Bank’s shares has resulted in a change for the worse in the character 
of the Bank’s personnel, in its banking policies, in the safety of its 
deposits or in any other substantial way, it may require the Bank to 
withdraw from the Federal Reserve System.” 161 F. 2d 636, 643-44. 
Accordingly, it remanded the case to the District Court for entry 
of a judgment construing Condition No. 4 to such effect. Since this 
ruling involves a matter of importance to the administration of the 
Federal Reserve Act, we brought the case here. 332 U. S.i—. 

Condition No. 4 provides for withdrawal from membership in the 
Federal Reserve System, for violation of its provisions, “within 60 
days after written notice from the Board of Governors .. .” Section 
9 of the Federal Reserve Act authorizes the Board of Governors to re- 
voke the membership status of a bank “after hearing”* If the case 
contained no more than the foregoing elements, three questions would 
emerge: 

(1) Was this action premature, brought as it was before the Board 
of Governors commenced revocation proceedings? 

(2) If not, could the respondent attack the validity of a condition 
on the basis of which it had been accepted, and had enjoyed, member- 
ship? Compare Fahey v. Mallonee, 332 U.S. 245, 255. 

(3) If so, did the Board of Governors have power to impose the 
condition as a means of guarding against acquisition by Transamerica 
of an interest in respondent? 





1 “Tf at any time it shall appear to the Board of Governors of the Federal Reserve 
System that a member bank has failed to comply with the provisions of this section or the 
regulations of the Board of Governors of the Federal Reserve System made pursuant 
thereto, or has ceased to exercise banking functions without a receiver or liquidating agent 
having been appointed therefor, it shall be within the power of the board after hearing to 
require such bank to surrender its stock in thé Federal reserve bank and to forfeit all rights 
and privileges of membership. The Board of Governors of the Federal Reserve System may 
restore membership upon due proof of compliance with the conditions imposed by this 
section.” 38 Stat. 251, 260, as amended, 46 Stat. 250, 251, 49 Stat. 684, 704, 12 U.S. C. 
§ 327. See also § 5 of the Administrative Procedure Act, 60 Stat. 237, 239, 5 U.S. C. § 1004. 
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However, with due regard for the considerations that should guide 
us in rendering a declaratory judgment, the record as a whole requires 
us to dispose of the case without reaching any of these questions. 


Extended correspondence between Marriner S. Eccles, the then 
Chairman of the Board of Governors of the Federal Reserve System, 
and A. P. Giannini, Chairman of the Board of Directors of Trans- 
america, together with the testimony of Eccles before the House Com- 
mittee on Banking and Currency, set forth the reason for the Board’s 
insistence on the Fourth condition. The Board sought to block 
“acquisition by Transamerica of stock in independent unit banks, 
especially when it constitutes a means of evading the requirements 
of the Federal agencies who will not permit its banks to establish addi- 
tional branches.” Hearings before Committee on Banking and Cur- 
rency, House of Representatives, on H. R. 2634, 78 Cong., Ist Sess., 
p- 15. The Board was concerned not that Transamerica might pur- 
chase some shares of independent banks for the ordinary purposes of 
investment, but that it would buy into banks in order to acquire control, 
and thereby turn banks, though outwardly independent, into parts of 
its own banking network. The Board of Governors was therefore carry- 
ing out the policy underlying Condition No. 4 when it formally disa- 
vowed any intention to invoke that condition against respondent merely 
because of acquisition by Transamerica of an interest in the Bank, with 
no indication of subversion of its independence. This action by the 
Board was taken after it had satisfied itself that Transamerica’s hold- 
ing did not affect the Bank’s control. The Bank had vigorously insisted 
on its continued independence, in urging upon the Board the harm- 
lessness of Transamerica’s ownership of some of the Bank’s stock, and 
the Board, upon independent investigation found such to be the fact. 
Accordingly, the Board concluded that “the public interest” called for 
no action. 


A declaratory judgment, like other forms of equitable relief, should 
be granted only as a matter of judicial discretion, exercised in the 
public interest. Brillhart v. Excess Insurance Co., 316 U. S. 491; 
Great Lakes Dredge & Dock Co. v. Huffman, 319 U. S. 293, 297-98; 
H. R. Rep. No. 1264, 73rd Cong., 2d Sess., p. 2; Borchard, Declara- 
tory Judgments (2d ed. 1941) pp. 312-14. It is always the duty of 
a court of equity to strike a proper balance between the needs of the 
plaintiff and the consequences of giving the desired relief. Especially 
where governmental action is involved, courts should not intervene un- 
less the need for equitable relief is clear, not remote or speculative. 


The actuality of the plaintiff’s need for a declaration of his rights 
is therefore of decisive importance. And so we turn to the facts of the 
case at bar. The Bank has always insisted that it is independent of 
Transamerica; the Board of Governors has sustained the claim. The 
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Bank stands on its right to remain in the Federal Reserve System; the 
Board acknowledges that right. The Bank disclaims any intention 
to give up its independence; the Board of Governors, having imposed 
the condition to safeguard this independence, disavows any action to 
terminate the Bank’s membership, so long as the Bank maintains the 
independence on which it insists. What the Bank really fears, and for 
which it now seeks relief, is that under changed conditions, at some 
future time, it may be required to withdraw from membership, and if 
this happens, so the argument runs, the Comptroller of the Currency, 
one of the Directors of the Federal Deposit Insurance Corporation, 
has agreed with the Federal Reserve Board to refuse any application 
by the Bank for deposit insurance as a nonmember. 

Thus the Bank seeks a declaration of its rights if it should lose its 
independence, or if the Board of Governors should reverse its policy 
and seek to invoke the condition even though the Bank remains inde- 
pendent and if then the Directors of the Federal Deposit Insurance 
Corporation should not change their policy not to grant deposit in- 
surance to the Bank as a nonmember of the Federal Reserve System. 
The concurrence of these contingent events, necessary for injury to be 
realized, is too speculative to warrant anticipatory judicial determina- 
tions. Courts should avoid passing on questions of public law even 
short of constitutionality that are not immediately pressing. Many 
of the same reasons are present which impel them to abstain from ad- 
judicating constitutional claims against a statute before it effectively 
and presently impinges on such claims. 

It appears that the respondent could, if it wished, protect itself from 
the loss of its independence through adoption of by-laws forbidding any 
further sale or pledge of its shares to Transamerica or its affiliates. 
See California Corporations Code, L. 1947, c. 1038, § 501 (g).* To 
this the Bank replies that even if its independence is maintained, the 
Board of Governors may change its policy, and seek enforcement of 
Condition No. 4 whether or not such enforcement is required by “the 
public interest” in having independent banks, which the condition now 
serves. Such an argument reveals the hypothetical character of the 
injury on the existence of which a jurisdiction rooted in discretion is 
to be exercised. In the light of all this, the difficulties deduced from 
the present uncertainty regarding the future enforcement of the condi- 
tion, possibly leading to uninsured deposits, are too tenuous to call 





2 “501. The by-laws of a corporation may make provisions not in conflict with law 
or its articles for: 

“(g) Special qualifications of persons who may be shareholders, and reasonable re- 
strictions upon the right to transfer or hypothecate shares.” 

Likewise, the shareholders, or such of them as chose to, could presumably bind them- 
selves not to sell or pledge to Transamerica, and by noting this agreement on their certif- 
icates could bind their transferees. Cf. Vannucci v. Pedrini, 217 Cal. 138. 
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for adjudication of important issues of public law.* We are asked to 
contemplate as a serious danger that a body entrusted with some of the 
most delicate and grave responsibilities in our Government will change 
a deliberately formulated policy after urging it on this Court against 
the Bank’s standing to ask for relief. 

A determination of administrative authority may of course be made 
at the behest of one so immediately and truly injured by a regulation 
claimed to be invalid, that his need is sufficiently compelling to justify 
judicial intervention even before the completion of the administrative 
process. But, as we have seen, the Bank’s grievance here is too remote 
and insubstantial, too speculative in nature, to justify an injunction 
against the Board of Governors, and therefore equally inappropriate 
for a declaration of rights. This is especially true in view of the type 
of proof offered by the Bank. Its claims of injury were supported en- 
tirely by affidavits. Judgment on issues of public moment based on 
such evidence, not subject to probing by judge and opposing counsel, 
is apt to be treacherous. Caution is appropriate against the subtle 
tendency to decide public issues free from the safeguards of critical 
scrutiny of the facts, through use of a declaratory summary judgment. 
Modern equity practice has tended away from a procedure based on 
affidavits and interrogatories, because of its proven insufficiencies. 
Equity Rule 46 forbade such practice save in exceptional cases. See 
Los Angeles Brush Mfg. Corp. v. James 272 U. S. 701; cf. Federal 
Rule of Civil Procedure 43 (a). Again, not the least of the evils that 
led to the Norris-LaGuardia Act was the frequent practice of issuing 
labor injunctions upon the basis of affidavits rather than after oral 
proof presented in open court. See Amidon, J., in Great Northern R. 
Co. v. Brosseau, 286 F. 414, 416; Swan J., in Aeolian Co. v. Fischer, 
29F. 2d 679, 681-82. 

Where administrative intention is expressed but has not yet come 
to fruition (Ashwander v. Tennessee Valley Authority, 297 U. S. 288, 
324), or where that intention is unknown (Great Atlantic & Pacific 
Tea Co. v. Grosjean, 301 U. S. 412, 429-30), we have held that the 
controversy is not yet ripe for equitable intervention. Surely, when 
a body such as the Federal Reserve Board has not only not asserted a 
challenged power but has expressly disclaimed its intention to go be- 
yond the legitimate “public interest” confided to it, a court should stay 
its hand. 

Judgment reversed 


Tue Cuier Justice and Mr. Justiczt Dovetas took no part in the 
consideration or decision of this case. 


3 The bank asserted, in its affidavits, not that lack of confidence had deterred deposit- 
ors, but that deposits had been so heavy that capital expansion was in order, but might 
be disadvantaged by fear of prospective investors to risk personal assessment if deposits 
were uninsured. 
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Mr. Justice Reep, with whom Mr. Justice Burton joins, dissent- 
ing. 

In order to get admission into the Federal Reserve System, the re- 
spondent was required to put into its charter a provision which was 
allegedly beyond the power of the Board of Governors of the System 
to require. It seems obvious that the requirement was a restriction on 
the market for the respondent’s stock and therefore detrimental to the 
conduct of its business, a continuing threat of the Board to exclude 
respondent from the benefits of the System. 

Respondent desired to be free of what it regarded as an illegal re- 
quirement. The Board of Governors has not agreed that it will never 
enforce the prohibition but holds it as a threat to force the respondent 
to resign from the System upon acquisition of control by those deemed 
undesirable by the Board. 

Certainly, as I see it, there is not only the possibility of future injury 
but a present injury by reason of the threat to the marketability of 
respondent’s stock. It may have a substantial bearing upon the will- 
ingness of customers to establish banking relations with it, especially 
major relationships looking toward long and close associations of 
interests. It requires no,elaboration to convince me that the threat 
is a real and’ substantial interference by allegedly illegal governmental 
action. As that threat has takena definite form by the enforced agree- 
ment for withdrawal, we have not something that may happen but a 
concrete written notice requiring withdrawal by this respondent from 
the System on the happening of a fact which is contrary to the Board’s 
idea of the public interest. Whether the Board’s idea of a legitimate 
public interest is correct is the very point at issue. 

In such circumstances there is a justiciable controversy, the claim 
of a right and a present threat to deprive a particular person of the 
right claimed. ‘The damage from its actual or threatened enforcement 
is, of course, irremediable. Any bank would be seriously injured by 
even an effort to oust it from the System. This gives jurisdiction 
under the Declaratory Judgment Act. Judicial Code § 274d. 

This Court has discretion to refuse to consider a petition for a 
declaratory judgment and an injunction to stop a threatened or exist- 
ing injury. Federation of Labor v. McAdory, 325 U.S. 450, 461. 
That discretion is not unfettered. Altvater v. Freeman, 319 U. S. 359, 
363. There is no difference between declaratory suits involving an 
equitable remedy and other equity suits. Where an actual controversy 
with federal jurisdiction exists over the legal relations of adverse 
parties, discretion usually cannot properly be exercised by refusing an 
adjudication. Meridith v. Winter Haven, 320 U. S. 228; cf. Bell v. 
Hood, 327 U. S. 678. Unusual circumstances, not here present, such 
as other pending suits, Brillhart v. Excess Insurance Co., 316 U. S. 
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491, or supersession of state authority. Great Lakes Dredge & Dock 
Co. v. Huffman, 319 U. S. 293, sometimes justify refusal or relief. 
Under the facts of this case, however, it seems improper to refuse 
an adjudication at this time. If governmental power is being unlaw- 
fully used to constrain respondent’s operation of its business, respon- 
dent is entitled to protection, now. See Columbia Broadcasting System 
v. United States, 316 U. S. 407, a case where prematurity was clearer 
than here. 
I would decide this case on the merits. 


Title to Negotiable Paper Deposited for Collection 


The majority rule at common law, and as adopted in the 
Uniform Bank Collection Code, is that the correspondent is 
the subagent of the depositor of paper deposited for collection, 
while the minority rule is that the correspondent is the agent 
of the forwarder and not of the depositor. The rule that when 
money is placed in a bank on general deposit, the title to the 
money passes to the bank and the relation of debtor and credi- 
tor is created between the bank and the depositor, applies to 
checks or drafts deposited by a customer, if it appears that the 
check or draft was received as a deposit to be treated as cash, 
and that this was the intention of both parties. On the other 
hand, if a check or draft is deposited for collection, then it is 
clear that the bank does not take title thereto, and the title to 
the check or draft remains in the depositor. If the parties in- 
tend to treat such paper as cash, title passes at once upon 
receipt of the deposit, but if the intention is that the bank shall 
not be responsible except as an agent for collection, title re- 
mains in the depositor. The difficulty in determining the re- 
lation between the parties lies in the determination of their 
mutual intention, and this must of necessity depend upon the 
individual facts of each case, so that the question is one rather 
of fact than of law. 

Ordinarily, when checks or drafts are deposited in a bank, 
the presumption is that they are deposited for collection only, 


NOTE—For similar decisions see B. I.. J. Digest (Fifth Edition) §829. 
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and not as cash; but where a check or draft is drawn in favor 
of a bank the contrary presumption is authorized. Further- 
more, it appears to be well settled that merely crediting a de- 
positor with the amount of a check, whether this be done in his 
passbook or upon the books of the bank, is by no means con- 
clusive evidence that the paper was received as cash or other- 
wise than for collection. A credit so made in anticipation of 
collection will be deemed merely provisional, and the bank may 
cancel the credit, or charge back the paper to the customer’s 
account, if it is not paid by the maker or drawer. Under these 
rules of law the question of intention, which is a question of 
fact, is paramount and controlling. First National Bank of 
Dalton v. Southern Cotton Oil Co., Court of Appeals of 
Georgia, 47 S. E. Rep. (2d) 288. The facts and decisions of 
this case are as follows: 


The Southern Cotton Oil Company brought an action for damages 
against the First National Bank of Dalton, Georgia. It was alleged 
that the damages were the result of or grew out of the following tnans- 
actions: In December, 1946, and in January, 1947, the plaintiff sold 


to the Dalton Mattress Company certain raw materials for the manu- 
facture of mattresses; the sales were for cash on delivery; delivery had 
been made but the Mattress Company had failed to make payment, 
and advised the plaintiff to draw a sight draft on the Mattress Com- 
pany through the defendant; the plaintiff followed these instructions 
by drawing the draft on February 4, 1947; the draft was delivered to 
the First National Bank of Cartersville on that date and was immedi- 
ately transmitted by that bank to the defendant “as collecting agent 
for” the plaintiff; the plaintiff “had deposited the draft as a cash item 
with the First National Bank of Cartersville, Georgia, and proceeded 
thereafter to draw checks against the same,” assuming from the as- 
surances of the owner of the Mattress Company that the draft would 
be promptly paid upon presentation; the Mattress Company was a 
customer of the defendant bank, and was heavily indebted to it at the 
time it received the draft for collection, and the Mattress Company 
was totally insolvent at that time which was well known to the defendant 
‘but unknown to the plaintiff; the plaintiff did not know whether the 
draft was immediately presented for payment but that it was the de- 
fendant’s duty, as collecting agent for the plaintiff, to do so and to 
immediately notify the forwarding bank of its dishonor, and! the defend- 
ant was also under the duty to notify the plaintiff of the depressed 
financial condition of the Mattress Company and to take vigorous 





596 THE BANKING LAW JOURNAL 


measures to secure payment; upon information and belief the plaintiff 
charged that the draft was presented and dishonored on February 5, 
but the defendant failed to give notice thereof and! retained the draft 
in its possession until April 15 when it was returned to the forwarding 
bank as unpaid, at which time it was immediately charged by the for- 
warding bank to the plaintiff’s account; at the time of dishonor of 
the draft the Mattress Company was still in possession of the raw 
materials which the plaintiff had furnished, and had the plaintiff been 
promptly notified, it could have taken steps to make collection of its 
claim; during the period of time intervening between the date of the 
dishonor and notice of dishonor the plaintiff believed that the raw 
materials in question were used in the manufacture and sale of mat- 
tresses, the proceeds of which were turned over to the defendant and 
credited upon the Mattress Company’s indebtedness to the defendant ; 
and it was alleged that this neglect of its duty by the defendant dam- 
aged the plaintiff in the sum of $1,171.03. The draft, attached to the 
petition shows that it was drawn by the Southern Cotton Oil Company 
and made payable at sight to the order of the First National Bank of 
Cartersville. The draft also contained the following: “Dalton Mattress 
Company, thru to the First National Bank, Dalton, Georgia, Returned 
unpaid 4/15/47”; and was endorsed on back by First National Bank, 
Cartersville, Georgia, and as follows: “Pay to the order of the First 
National Bank, Cartersville, Georgia. For deposit only to the credit 
of Southern Cotton Oil Co.” 


The defendant filed' general and special demurrers which were over- 
ruled, and it excepted. 


Counsel for the defendant contended that for several reason their 
demurrers should have been sustained. They say (1) that the plain- 
tiff had no title to the draft after depositing it, that title was then in 
the forwarding bank and that the plaintiff could not recover for that 
reason; (2) that the forwarding bank, and not the receiving bank, was 
liable for any negligence in failing to collect the draft; and (3) that 
the receiving bank was acting for the forwarding bank, and not for the 
plaintiff, in handling the draft, and that there was no privity of con- 
tract or agency relationship between the plaintiff and the defendant. 


In this case it appears from the indorsement on the draft itself, 
although it was made payable to the Cartersville Bank, that it was 
“for deposit only to the credit of Southern Cotton Oil Co.” Although 
the petition alleges in one place that the draft was deposited “as a 
cash item,” it appears from the petition that the Dalton Bank handled 
the draft “as the agent of petitioner,” and! that the draft when returned 
by the collecting bank to the forwarding bank was immediately charged 
to the plaintiff’s account. Under the authorities cited, and the allega- 
tions of the petition as a whole, we think that whether or not the title 
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to the draft was in the Cartersville Bank was a question of fact for 
determination by the jury, and that the court could not hold: as a 
matter of law that such title passed to the bank. ‘When negotiable 
paper is deposited for collection, the depositor remains the owner, as 
to the collecting bank, in the absence of special agreement. And the 
mere provisional credit as cash, with liberty to draw thereon, will not 
change the rule.” Fleming v. State, 62 Tex.Cr.R. 653,661,139 S.W. 
598, 601. Checks deposited in a bank and indorsed “for deposit only” 
do not create a debtor and creditor relation between endorser and cor- 
respondent bank until proceeds have been collected and transmitted. 
First National Bank of Sioux City, Iowa v. Morell & Co., 53 S.D. 496, 
221 N.W. 95, 96, 60 A.L.R. 863. 

The contention that the forwarding bank, and not the receiving bank, 
was liable for any negligence in failing to collect the draft is not main- 
tainable. Under the banking laws as established by the act of August 
16, 1919, Laws 1919, p. 135, codified in the Code of 1933, Title 13, 
the diligence required of a bank receiving a deposit of a check or draft 
for credit or for collection is clearly defined. It is considered due 
diligence on the part of such bank in the collection of such item so de- 
posited to forward! and route the same without delay in the usual com- 
mercial way, and the maker, endorser, or guarantor thereof is liable 
to the bank until actual final payment is received; “and when a bank 
receives for collection any check, draft, note, or other negotiable instru- 
ment and forwards same for collection as herein provided, it shall 
be liable only after actual final payment is received by it, except in 
case of want of due diligence on its part as aforesaid.” Code, § 13- 
2035. Under the allegations of the petition, the forwarding bank 
promptly transmitted the draft for collection to the defendant, and 
it was clearly not liable to the depositor for the negligence of the de- 
fendant. 

The final contention of the defendant that the receiving bank was 
acting for the forwarding bank, and not for the plaintiff in handling 
the draft, and that there was no privity of contract or agency rela- 
tionship between the plaintiff and the defendant is untenable. “A de- 
positor who suggests, even though he does not expressly require, the 
appointment of a particular subagent, with the result that the bank 
designates such subagent, is estopped to deny that the subagent is his 
agent rather than the agent of the bank, and the forwarder is not 
liable for the default of such subagent.” 9 C.J.S., Banks and Banking, 
§ 228 b. “A collecting bank, knowing of the depressed financial condi- 
tion of the debtor, is delinquent in its duty if it neglects to inform its 
customer of such vital condition, and fails to take vigorous measures 
under the circumstances to secure payment, and if loss occurs by its 
neglect to exercise that degree of skill, care, and diligence which the 
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nature of its undertaking calls for, with reference to the time, place, 
and circumstances surrounding the undertaking, it will incur liability 
to its principal for the loss sustained.” Planters’ Bank of Americus 
v. Albert Pick & Co., 38 Ga.App. 95, 143 S.E. 441, citing Pinkney v. 
Kanawha Valley Bank, 68 W. Va. 254, 69 S.E. 1012, 32 L.R.A.,N.S., 
987, Ann.Cas.1912B, 115. It appears from the draft, as drawn by 
the plaintiff, that it was to be presented on the payee therein, “thru the 
First National Bank, Dalton, Georgia,” the defendant. It thus 
appears that the plaintiff selected the subagent through whom the 
draft was to be presented, and the petition alleged that it was forwarded 
to the defendant “as the agent of petitioner.” We think, therefore, 
that a relationship of principal and agent between the plaintiff and 
the defendant was alleged in the petition, and that under the principles 
of law cited there was privity of contract between the parties on which 
the action could be based. 

The defendant has cited several cases, some of which were decided 
prior to the passage of the banking laws of 1919, and others which 
differ substantially on their facts from the case at bar. We do not 
think any of the citations cited by the defendant require a contrary 
ruling herein. 

There was no error in the rulings on the special demurrers and the 
court did not err in overruling the general demurrers. 


This case was considered by the whole court as provided by the 
act approved March 8, 1945, Ga. Laws 1945, p: 232. 


Judgment affirmed. 


FELTON, J. (Dissenting)—Under the laws of pleading in this 
state, it has long been accepted as quite elementary that where there 
are allegations of contradictory ultimate (facts from which it may be 
determined as a matter of law whether the petition sets forth a cause 
of action, distinguished from evidentiary facts, which are matters of 
proof and testimony), as against demurrer, that. view of the petition, 
or those ultimate facts, most unfavorable to the pleader must control 
in a construction of the petition. There are only two controlling 
ultimate facts alleged in the petition under consideration in this 
case. They are contradictory. The first is an allegation that the 
sight draft was deposited with the First National Bank of Carters- 
ville for transmission to the First National Bank of Dalton, as collect- 
ing agent for the plaintiff. The second is an allegation that the 
sight draft was deposited as a cash item with the First National Bank 
of Cartersville and that the plaintiff had proceeded to draw checks 
against the same. If the first allegation is true the petition stated 
a cause of action, if the latter is true, it did not, for if the paper 
was deposited as a cash item, title passed to the First National Bank 
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of Cartersville. I am well aware of that line of cases following the 
so-called New York rule, of that following the Massachusetts rule, and 
I am also aware that the Bailie case (Bailee v. Augusta Sav. Bank, 
95 Ga. 277, 21 S. E. 717, 51 Am. St. Rep. 74) established the New 
York rule in this state and that the General Assembly modified that 
rule by the Act of 1919. Notwithstanding, where title to the paper 
presented for collection passes from the depositor of the paper to 
the receiving or forwarding bank, it seems to me quite axiomatic that 
the depositor would have no right of action against the correspondent 
bank to which it was sent for collection by the receiving bank for 
its negligence in such regard, regardless of whether the New York, 
Massachusetts or statutory rule obtained. I must stand upon the 
ground that it is not the function of a court of review to determine 
a ruling on demurrer'as if the case had been tried on the evidence 
by a jury. If the case had been tried on the evidentiary facts alleged 
there might be some basis for the majority ruling, but as I see it 
the judgment should be arrived at by the application of entirely dif- 
ferent rules, the rules of pleading, rather than rules of evidence. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Contract Insufficient to Create Gift to Surviving 
Depositor 


Crossman v. Naphtali, Supreme Court of Florida, 33 So. Rep. (2d) 726 


A contract under which moneys were deposited providing for 
“a Savings Share Account in the Dade Federal Savings and Loan 
Association of Miami and for the issuance of evidence of member- 
ship in the approved form in the joint names of the undersigned as 
joint tenants with the right of survivorship and not as tenants in 


common” was held insufficient to create a gift inter vivos or an es- 
tate and ownership of the entire deposit in the survivor after the 
death of one of the depositors. 


Appeal from Circuit Court, Dade County; Ross Williams, Judge. 

Suit by Alice Naphtali and the Dade Federal Savings & Loan Asso- 
ciation of Miami against Emma Crossman, as administratrix of the es- 
tate of John Novark, deceased, to determine the ownership of a deposit 
in plaintiff association. From a decree declaring the deposit the abso- 
lute and sole property of plaintiff Naphtali and directing plaintiff 
association to pay the balance thereof to plaintiff Naphtali, defendant 
appeals. 

Reversed. 

Blackwell, Walker & Gray, of Miami, for appellant. 

Williams, Salonion & Katz, of Miami, for appellee. 


BUFORD, J.—Appellees instituted suit seeking to have determined 
the right of ownership of a certain deposit in Dade Federal Savings 
and Loan Association which was evidenced by a certificate of member- 
ship together with the duly executed application for membership made 
by John Novark, now deceased, and Alice Naphtali. 

The application for membership was as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § § 425-447. 
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“Joint Account. Account No, 8297. 
(1) Novark John 

(Surname) (First Name) (Middle Name) 
(2) Naphtali Alice 
The undersigned hereby apply for a membership and for a Savings 
Share Account in the 
Dade Federal Savings and Loan Association of Miami and for the is- 
suance of evidence of membership in the approved form and in the 
joint names of the undersigned as joint tenants with the right of sur- 
vivorship and not as tenants in common. Receipt is hereby acknowledged 
of a copy of the charter and by laws of said association. Specimens 
of the signatures of the undersigned are shown below and the asso- 
ciation is hereby authorized to act without further inquiry in accordance 
with writings bearing any such signature; it being understood and 
agreed that anyone of the undersigned who shall first act shall have 
power to act in all matters related to the membership and may share ac- 
count in said association held by the undersigned, whether the other 
person or persons named in the certificate be living or not. The re- 
purchase or redemption value of any such share account or other rights 
relating thereto may be paid or delivered in whole or in part to anyone 
of the undersigned who shall first act, and such payment or delivery of 
a receipt or acquitance signed by any one of the undersigned shall be 
a valid and sufficient release and discharge of said association. 
Signature (1) John Novark 
Street Address, 251 N.E. 2nd St. 
City and State Miami, Florida 
(2) Alice Naphtali 
251 N.E. 2nd St., Miami, Florida 
Telephone —————— Occupation 
Dated Nov. 3, 1941. Introduced by 


*The certificate issued pursuant to this application for membership 
of joint holders must be filled out by inserting in the first blank space 
the names of the joint holders; for example: Joe Doe and Richard Doe, 
immediately followed by the words: as joint tenants with the right of 
survivorship and not as tenants in common. Joint tenants with the 
right of survivorship constitute one member as a partnership con- 
stitutes one member.” 


The certificate of membership was as follows: 
“Dade Federal Savings and Loan Association of Miami, 
Miami, Florida 
Certificate No. 8297 
Savings Share Account 
This certifies that John Novark and/or Alice Naphtali is a member 
of Dade Federal Savings and Loan Association of Miami and holds a 
Savings Share Account of said Association, subject to its charter and 
by laws and to the laws of the United States of America. 
Witness the authorized signature of officer or employees this 29 day of 
October, 1941. 
Dade Federal Savings and Loan Association of Miami 
Carolyn Schaefer 
Authorized signature.” 
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The application for membership and the certificate of membership 
must be read and construed together as constituting the contract be- 
tween the parties. 

When so read the contract under which the moneys were deposited 
provided for “a Savings Share Account in the Dade Federal Savings and 
Loan Association of Miami and for the issuance of evidence of member- 
ship in the approved form in the joint names of the undersigned as joint 
tenants with the right of survivorship and not as tenants in common.” 

We think this language is insufficient to create a gift in presenti or a 
gift inter vivos because John Novark never surrendered dominion over 
the certificate or over the deposits made pursuant to the certificate. 
The language was also insufficient to create an estate and ownership of 
the entire deposit in the survivor after the death of one of the depositors. 

The court below decreed: 


“4, The deposit in the Dade Federal Savings and Loan Association 
of Miami, defendant herein, being share savings account No. 8297, 
which was opened on or about October 29, 1941, by John Novark 
and converted on or about November 3, 1941, into a joint account with 
Alice Naphtali, is decreed to be the absolute and sole property of the 
plaintiff, Alice Naphtali, and the defendant Dade Federal Savings and 
Loan Association of Miami is directed to pay the present balance re- 
flected by this account to the said Alice Naphtali, or to her order, less 
however, $250.00 of the same to be paid to H. H. Taylor, as Special 
Master, as herein ordered.” 


Appellant appealed. 

The decree should be reversed on authority of Webster v. St. Peters- 
burg Federal Savings & Loan Association, 155 Fla. 412, 20 So.2d 400 
and cases there cited. 

So ordered. 


THOMAS, C. J., and ADAMS and BARNS, JJ., concur. 


Waiver of Defenses Not Applicable to Renewal Note 


Rice v. Osborne, Court of Appeals of Kentucky, 208 S. W. Rep. (2d) 747 


Generally where there has been a renewal of a note the defense 
that original note was not supported by a consideration or was 
obtained by fraud is waived. 

This general rule, however, has no application in the instant 
case because there was evidence that the renewal note was executed 
on the condition it would not be paid unless certain equipment was 
excepted by auctioneer from sale of realty. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 339. 
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Action by Charles Rice against Grant Osborne to recover on a note. 
Judgment for defendant and plaintiff appeals. , 

Affirmed. 

P. H. Vincent, of Ashland, for appellant. 

J. W. McKenzie, of Ashland for appellee. 


SIMS C.J.—Appellant, Charles Rice, brought this action against 
appellee, Grant Osborne, on an unsecured note for $650 executed to 
him by Osborne on Oct. 15, 1945, due 120 days after date. Osborne 
pleaded that the note was obtained from him through fraud and mis- 
representation by Rice, was executed without consideration and it is 
uncollectible. The trial resulted in a verdict in favor of Osborne and 
Rice appeals. 

Appellant assigns four grounds why the judgment should be re- 
versed: 1. A verdict should have been directed in his behalf; 2. the 
verdict is not supported by the evidence; 3. he was entitled to a new 
trial because of newly-discovered evidence, and 4. improper argument 
of opposing counsel. The first and second grounds will be considered 
together. 

On April 12, 1945, Rice sold at public auction his dairy farm of 
148 acres located in Boyd County. The farm was sold in two or more 
tracts and Osborne bought 80 acres of the land, including the house 
and dairy barn, for $10,000. Some 2 feet from the barn was a small 
milkhouse, about 6 by 12 feet, in which there was a brine tank 414 by 
61% feet, used for cooling milk. This tank contained a copper coil and 
would hold 300 gallons of brine. In the barn was a compressor set on a 
platform which operated the milking machine; also, there was another 
compressor in a shed behind the barn which operated the brine tank. 
‘In the loft of the barn was a hay fork which operated on a track at- 
tached under the apex of the roof. The note for $650 on which this 
suit was brought was given in payment of this dairy barn equipment, 
or rather was a renewal of that note. 

Osborne testified that some few weeks after the sale, he executed 
the note to Rice with the understanding that he was not to pay the 
note if this equipment was not excepted by the auctioneer, Ben John- 
son, at the time of the sale. It seems that Johnson lived in Virginia 
and could not be easily or quickly contacted. It was further testified 
by Osborne that he was not able to get into communication with Johnson 
by the time the note matured, therefore on Oct. 15, 1945, he renewed 
the note for 120 days, with the same agreement with Rice that it would 
not be paid if Johnson said this equipment was included when the 
premises were sold by him. According to the testimony of Osborne, 
this equipment was attached to the barn and milkhouse and could not 
be removed without damaging the buildings. That although he did not 
hear the auctioneer announce at the beginning of the sale that the 
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equipment was excepted, he produced witnesses who testified that 
the auctioneer announced that everything in the barn went with it, 
except the livestock. 

Rice denied that either the original or renewed note was executed 
with any conditions imposed upon its payment; that the first complaint 
made to him by Osborne, that he had bought the equipment with the 
dairy barn and should not pay for it again, was some nine months after 
the auction sale. It was further testified by Rice that the auctioneer, 
Johnson, announced at the sale that the only equipment which would 
go with the dairy barn was “the stanchions and cow yokes.” Rice is cor- 
roborated by Mobley Thomas as to the equipment being excepted by 
the auctioneer. Rice further testified that the equipment was not 
permanently attached to the buildings and could be removed without 
damaging the buildings or the equipment. 

From this very brief resume of the evidence it is patent that there 
was a direct conflict in the testimony as to whether or not this equipment 
was reserved at the sale or whether it was sold with the realty. This 
made an issue for the jury and the court correctly submitted the ques- 
tion and did not err in overruling Rice’s motion for a directed verdict. 
Also, the evidence was ample to support a verdict for either of the 
parties and we cannot say that the verdict is not sustained by the 
evidence. 

Rice cites several authorities, such as Stevie v. Stevie, 278 Ky. 489, 
128 S.W.2d 946 and Holmes v. Clark, 274 Ky. 349, 118 S.W.2d 758, to 

“the effect that where there has been a renewal of a note, the defense is 
waived that the original note was not supported by a consideration, or 
was obtained through fraud. This is a correct statement of the rule. 
However, it has no application here because there was evidence that the 
renewal note was executed on the condition it would not be paid unless 
this equipment had been excepted on the day of the sale. 

The newly-discovered evidence upon which Rice sought a new trial 
was that of the auctioneer, Johnson. But in no respect may Johnson 
be said to be a newly-discovered witness. Osborne asked a continuance 
on the ground that Johnson was not present and set out in an affidavit 
what Johnson would testify if present. Rice opposed a continuance 
and moved for trial, which was granted. It cannot be doubted that 
Rice not only knew long in advance of the trial that Johnson was an 
important witness, but Osborne’s affidavit gave Rice notice as to what 
Osborne expected to prove by Johnson and that he wanted him as 
a witness. It would seem that Rice did not desire Johnson as a wit- 
ness at that time. When the court denied Osborne a continuance, he 
refused to let the affidavit be read as to Johnson’s testimony because no 
diligence had been exercised by Osborne in obtaining Johnson’s presence 
as a witness or in obtaining his deposition. 

Rice cannot take his chances of going to trial without Johnson and 
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then after an adverse verdict hope to obtain a new trial on the ground 
of newly-discovered evidence based upon what Johnson would testify 
if produced as a witness. Courts do not favor new trials and will not 
grant one on newly-discovered evidence unless it be shown that such 
evidence could not have been discovered before the trial by ordinary 
diligence. Caldwell County v. Hughett, 301 Ky. 397, 192 S.W.2d 194; 
Tennessee Gas & Transmission Co. v. Cooke, 306 Ky. 160, 206 S.W.2d 
491. 

Nor is there merit in Rice’s contention that it was improper for 
Osborne’s attorney to argue that he paid a big price for this land and 
improvements and he should therefore get the equipment attachd to the 
dairy barn; or that Johnson told Osborne the equipment went with the 
barn. The uncontradicted evidence shows that Osborne paid $10,000 for 
the real property and it was a logical and proper deduction that he 
bought the equipment when he paid that sum. Also, there was no ob- 
jection to Osborne’s testimony that Johnson told him the equipment 
went with the barn. However that may be, no objection was made to 
any of this argument at the time. Nor is the argument made a part 
of the record by being incorporated in the bill of exceptions. The 
only place it appears is in the motion and grounds for a new trial and 
we have consistently held that is not sufficient. Davis v. Graves, 250 
Ky. 654, 63 S.W.2d 803; Vogt v. Keller, 289 Ky. 486, 159 S.W.2d 29. 


The judgment is affirmed. 


Negotiable Note Payable to Maker’s Order Without 
Endorsement Created No Liability 





Wilson v. Hillman, Court of Appeals of Kentucky, 208 S. W. Rep. (2d) 493 





An instrument payable to the maker’s own order first takes 
effect as a contract upon its endorsement and delivery by the maker 
to the first taker. The endorsement of the maker’s name on the 
back of the instrument, and its delivery in that form to another for 
value, are essential parts of the execution of the instrument. 


The mere delivery of maker’s negotiable note to trustees of his 
corporate creditor, payable to maker’s order, without endorsing it 
created no liability against him to the transferee, since until en- 
dorsement was only a promise to pay himself the amount of the 
note; but by his endorsement he would transfer that promise to the 
transferee with the right of the latter to so indicate in writing 
above the name of the endorser. 


_ 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 684. 
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Action by R. E. L. Wilson and another as trustees for liquidation 
of the Union Grocery Company, a corporation, and others, against 
W. H. Hillman and others on a note, in which the corporation intervened 
as a party plaintiff. From a judgment of dismissal, plaintiffs appeal. 

Affirmed. 

J. D. Atkinson, of Greenup, for appellants. 

John F. Coldiron, of Greenup, for appellees. 


THOMAS, J.—Union Grocery Company, a corporation, operated 
a wholesale grocery business in the city of Greenup, Kentucky, which it 
conducted a number of years prior to May 12, 1928. On that day a 
meeting of all of its stockholders voted to dissolve and reorganize. At 
the same time, and in the same resolution, it appointed three of its 
stockholders as trustees to wind up the business of the corporation and 
liquidate its affairs preparatory to a reorganization, but whether or not 
it was ever reorganized does not appear in the record. 

Upon examination of the books by the appointed trustees they dis- 
covered an open account against the appellee, W. H. Hillman, amounting 
to $626.64. He failed to pay it but the reason therefor is not disclosed 
in the record. Later on and following February 19, 1931, Hillman 
tendered in settlement of his account a note bearing the latter date 
payable 12 months after date to himself and which he, himself, signed 
as a maker, with George and William Martin, one of whom is now dead, 
and the other is a nonresident of the state. The note was payable 
to “the order of W. H. Hillman” and thereby became a negotiable 
note under our negotiable instruments statute, which is Chapter 356, 
page 2694 of KRS, since it was payable to the order of the payee, which 
is expressly so provided by subsection (4) of section 356.001 of KRS. 
The trustees agreed to accept the note in full satisfaction of the 
open account of appellee, and defendant, W. H. Hillman, whereupon 
he delivered it to the trustees without endorsing it. 

This action was filed by the trustees in the Greenup circuit court on 
March 5, 1946, against the signers of the note referred to seeking to 
recover the amount thereof with interest from date. The two Martins 
whose names appear upon the note as makers thereof were never served 
nor brought before the court, and the action was prosecuted against 
Hillman alone. 

The regular judge of the court, for some reason, did not sit in the 
trial of the case and a special judge was duly designated to try it. 
Defendant filed a special demurrer to the petition on the ground that 
the grocery company should be made a party plaintiff, which the 
special judge sustained. Whereupon it filed its intervening pleading 
asking to be made a party plaintiff which was sustained by the court 
and summons was issued and served upon Hillman on that intervening 
pleading. 
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Defendant filed a general demurrer to the petition as amended by 
the intervening one of the grocery company which the court sustained, 
and upon plaintiff’s failure to plead further the petition was dismissed, 
from which they prosecute this appeal. 

Section 184 of the negotiable instruments act, now section 356.184, 
KRS, says: 


“A negotiable promissory note within the meaning of this chapter 
is an unconditional promise in writing made by one person to another, 
signed by the maker engaging to pay on demand or at a fixed or de- 
terminable future time, a sum certain in money to order or to bearer. 
Where a note is drawn to the maker’s own order, it is not complete 
until endorsed by him.” 


Three requisites to the completion of a negotiable note are, (1) 
that there must be an unconditional promise in writing, (2) that the 
instrument must be made by one party as maker to another, and, (3) 
that “where a note is drawn to the maker’s own order, it is not com- 
plete until endorsed by him.” 


The text in 7 A.J.807, sec. 33, says: 

“An instrument payable to the maker’s own order first takes 
effect as a contract upon its endorsement and delivery by the maker 
to the first taker. The endorsement of the maker’s name on the back 
of the instrument, and its delivery in that form to another for value, 
are essential parts of the execution of the instrument.” 


That text is supported by the Supreme Court of the United States 
in the case of Moses v. National Bank, 149 U.S. 298, 13 S.Ct. 900, 37 
L.Ed. 743. 

Section 371.070, contained in Chapter 371, KRS, prescribed: 


“If a nonnegotiable promissory note is made by the obligor payable 
to himself or to his order, and is signed-on the back by the obligor, 
and then delivered, the signature and delivery shall constitute a promise 
to pay the face of the note at maturity to the party to whom the note 
is delivered, and that party may fill up the blank with words of promise, 
and recover on it as if he had been named as payee in the note. Such 
notes shall be assignable as are other promissory notes.” 


It will therefore be seen that KRS 356.184 refers to the completion 
of liability of the maker on a note payable to himself when the note is a 
negotiable one, whilst section 371.070 makes similar provision with 
reference to the creation of the liability of the maker under the same 
circumstances, when the note is a nonnegotiable one. Therefore it would 
seem to inevitably follow that the mere delivery of the note of February 
19, 1931, by defendant to the trustees of the grocery company without 
endorsing it created no liability against him to the transferee, since 
until endorsement (which was its condition when delivered) was only a 
promise to pay himself the amount of the note; but by his endorsement 
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he would transfer that promise to the transferee with the right of the 
latter to so indicate in writing above the name of the endorser. 

The Supreme Court of Kansas in the case of Foley v. Hardy, 122 
Kan. 616, 253 P. 238, 50 A.L.R. 422, thoroughly considered the question 
here involved and reached the conclusion that a note so executed 
and transferred without endorsement created no liability against the 
transferor. It based its opinion on the same language of the state’s 
negotiable instruments act corresponding verbatim with our section 
356.184 of KRS, saying: “Where a note is drawn to the maker’s own 
order, it is not complete until endorsed by him.” 

The principle is analogous to that of a check drawn by the maker 
payable to himself which he does not endorse, when the bank on which 
it is drawn is without authority to pay to the transferee without the 
endorsement of the drawer, since until then the transferee to whom it 
may be delivered without endorsement acquires no title or right to collect 
the amount of the check unless it is endorsed by the drawer. 

We therefore conclude that the court properly sustained defendant’s 
demurrer to the petition as so modified and amended in the manner 
stated. We are not now called upon to determine plaintiffs’ right of 
recovery on the account of defendant further than to say that the 
attempted settlement being without consideration did not relieve de- 
fendant’s obligation to pay it, in the absence of some other defense 
recognized by law. Wherefore, the judgment is affirmed. 


Sale of Bank Assets by Superintendent of Bank 





Townsend v. Tattnall Bank, Court of Appeals of Georgia, 46 S. E. Rep. 
(2d) 607 





The capital stock of a corporation transferred to a bank by 
signing the assignment on the certificate thereof, in blank, the 
execution of a promissory note containing the pledge of the stock 
for the payment thereof, with power to sell at public or private 
sale to satisfy the debt, and the delivery of the certificate to the 
bank, makes such stock an asset of the pledgee bank. 

The State Superintendent of Banks has the power to sell and 
pass the title to the assets of a State Bank under an appropriate 
order of the superior court, during the process of the liquidation of 
such bank by him. 

A purchaser at a judicial sale gets no better title than the sell- 
ing authority has the power to convey. Both a sale by the State 
Superintendent of Banks under an order of the superior court, and 
a sheriff’s sale under a judgment of a court, are judicial sales. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 138. 





& 
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Action by Hazel Townsend against the Tattnall Bank for damages 
from refusal to transfer stock certificate on books of defendant. Judg- 
ment for defendant, and plaintiff brings error. 


Reversed. 


The plaintiff in error, Hazel Townsend, to whom we shall hereinafter 
refer as the plaintiff, brought an action for damages in the City Court 
of Reidsville, on November 17, 1945, against the defendant in error, 
The Tattnall Bank, to whom we shall hereinafter refer as the defendant. 
This is the second appearance of the case in this Court. It was first 
here on error assigned on the judgment of the trial court sustaining a 
general demurrer to the petition, this Court holding that the petition 
sets out a cause of action. For statement of facts showing the allega- 
tions of the petition see Townsend v. Tattnall Bank, 74 Ga.App. 257, 
258, 39 S.E.2d 536. The case was reversed for a new trial. The de- 
fendant interposed its amended plea and answer to the plaintiff's 
petition in which it contends substantially as follows: “It admits that 
when a demand was made on behalf of plaintiff for transfer of the 
certificate of stock on the books of the defendant, the same was re- 
fused for the reason, it contends, she did not own the stock; it denied 
many material allegations of plaintiff's petition and for want of 
sufficient information neither admitted nor denied others, proof of 
which is essential to plaintiff's recovery. The defendant contends 
further that on or about June 1, 1945, one J. V. Kelley presented to 
defendant a certificate of purchase from the Sheriff of Tattnall County, 
showing his purchase of the bank stock in question, at a sheriff’s sale 
pursuant to judgment and execution against J. S. Alexander; that at 
that time the books of the defendant bank showed said stock to belong 
to J. S. Alexander; that said stock was then transferred on said books 
to J. V. Kelley; that thereafter, for more than 7 years J. V. Kelley held 
the stock without adverse claim; that the by-laws of the defendant 
bank provide that its stock shall be transferable only upon the books 
of the bank in person or by attorney; that this was done for Kelley 
and that no such transfer on the books was ever made for anyone under 
whom plaintiff claims; that the defendant since June 1, 1935, has 
in good faith paid the stock’s dividends to Kelley and his executrix; 
that by waiting for more than 10 years to assert her claim the defendant 
and those under whom she claims, through lack of diligence, brought* 
about the situation which must result in loss to someone; that since it 
was the lack of diligence of plaintiff and those under whom she claims 
that cause the loss, it should be born by her. 


The case came on for trial and upon a jury being striken, counsel 
for plaintiff made an oral motion in nature of general demurrer to 
strike the answer of the defendant as amended on the ground that 
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the same constituted no defense to plaintiff’s action. The court over- 
ruled this motion and exceptions were preserved pendent lite. 

The evidence, essential and controlling on the issues made by the 
pleadings, is briefly, as follows: Tending to support plaintiff’s claim, 
there appears certificate No. 134 of The Tattnall Bank to J. S. Alexan- 
der for 5 shares of the capital stock of The Tattnall Bank, dated January 
5, 1907 and a blank assignment thereof, signed by J. S. Alexander and 
undated; a note executed by J. S. Alexander, date October 21, 1930, in 
the principal sum of $510.44, due January 15, 1931, payable to the 
Toombs County Bank, and pledging as security for the payment of the 
same this capital stock certificate. In case of default in the payment of 
this note, The Toombs County Bank is authorized to sell the collateral 
at public or private sale, the proceeds to be applied upon the payment 
of the note and the surplus, if any, to be paid to the maker, who agrees 
to make up the deficiency, if any; the liquidation proceedings of The 
Toombs County Bank by which the Superintendent of Banks took 
charge of its assets on December 20, 1930; petition to and order of the 
superior court authorizing the sale of the remaining assets of The 
Toombs County Bank to H. H. Bell, dated November 24, 1942; bill of 
sale of The Toombs County Bank, by J. C. Beasley, Superintendent of 
Banks, conveying the assets of said bank to H. H. Bell, dated Novem- 
ber 30, 1942; and bill of sale of H. H. Bell to the plaintiff for said assets. 

On the other hand, tending to support defendant’s contentions, the 
evidence discloses stock certificate No. 134, hereinafter referred to, of 
The Tattnall Bank to J. S. Alexander; fi. fa. against J. S. Alexander and 
others in favor of the First National Bank of Lyons in the sum of 
$957.66 principal and $133.10 interest; the return of the sheriff of Tatt- 
nall County to the effect that he has levied upon 5 shares of the 
capital stock of The Tattnall Bank, represented by Certificate No. 134, 
issued by said bank on January 5, 1907, and levied upon as the property 
of J. S. Alexander; certificate by the sheriff of the sale thereof; at sheriff’s 
sale, to J. V. Kelley; excerpts from the books of the defendant showing 
certificate No. 134 for 5 shares to have been issued to J. S. Alexander 
on January 5, 1907; certificate No. 320 of the defendant to J. V. Kelley, 
dated June 1, 1935, for 21% shares of its capital stock; excerpts from 
defendant’s books showing this stock in J. V. Kelley from the old stock 
of J. S. Alexander, dated June 1, 1935, the same reciting that certificate 
“No. 134 lost and levied upon,” and the charter of the defendant, dated 
July 6, 1934, reducing its capital stock from $50,000 to $25,000, the 
effect of which was to reduce the 5 shares represented by certificate 
No. 134 to 2% shares. 

The jury trying the case returned a verdict for the defendant and 
the court entered judgment accordingly. 

The plaintiff filed a motion for new trial on the general grounds 
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which was later amended. The court overruled the motion for new 
trial. ; 


Error is assigned on the judgment of the trial court overruling 
plaintiff's motion in the nature of a general demurrer to strike the an- 
swer of the defendant, and the judgment of the trial court overruling 
plaintiffs motion as amended. 

Thos. L. Slappey, of Atlanta, and M. W. Eason, of Reidville, for 
plaintiff in error. 

John P. Rabun, of Reidsville, for defendant in error. 


TOWNSEND, J.—(after stating the foregoing facts). The head- 
notes herein require no elaboration. They state principles of law 
that appear to us to be amply supported by the authorities therein 
cited. Applying these principles of law to the evidence in this case a 
verdict for the plaintiff in some amount was demanded. The amount 
of the verdict would depend upon when the jury found the demand 
to transfer the stock was made, the value of the stock then and the 
dividends it has earned since said demand. See Townsend v. Tattnall 
Bank, 74 Ga.App. 257, 39 S.E.2d 536. 

The record in this case including the pleadings, the evidence, the 
amended motion for new trial and the briefs of counsel representing 
both sides raise many questions of law the determination of which is 
unnecessary to the decision in this case. 

The answer of the defendant seeks to invoke the equitable maxim 
that since the loss must fall either on the plaintiff or the defendant it 
should fall on the plaintiff, as the defendant contends plaintiff by lack 
of diligence has brought about the situation resulting in loss to one 
of them. Section 37-113 of the Code, being a codification of this maxim 
of equity, is as follows: “When one of two innocent persons must suffer 
by the act of a third person, he who put it in the power of the third 
person to inflict the injury shall bear the loss.” We are unable to apply 
this maxim of equity in the instant case. Assuming the plaintiff and 
her predecessor in title, the State Superintendent of Banks, showed 
lack of diligence in the premises, it will be recalled that the defendant 
issued certificate of stock No. 134 and knew the same was outstanding 
when it recognized the certificate of the sheriff and transferred the 
stock to his vendee. It seems to us that an equal degree of prudence 
as that expected of the Superintendent of Banks by the defendant, 
would have required its proper officer at the time of its recognition of 
the sheriff’s sale, to have inquired, not only into the validity of the 
sheriff's sale but also into the whereabouts of original stock certificate 
No. 134, In this connection we make reference to the maxim of equity 
codified by § 37-112 of the Code as follows: “When both parties are at 
fault, and equally so, equity will not interfere, but will leave them 
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where it finds them. The rule is otherwise if the fault of one over- 
balances, decidedly, that of the other.” 

Since the case is to be tried again, the assignments of error con- 
tained in the amended motion for new trial, being based on matters 
not likely to recur at another trial, rulings thereon are deemed unneces- 
sary. Since a part of the answer of the defendant required proof of 
essential allegations of the plaintiff’s petition, issuable facts to be tried 
by a jury were thereby raised and the judgment of the trial court over- 
ruling the motion in the nature of a general demurrer to strike the whole 
of the answer of the defendant is without error. 

The verdict for the defendant was not supported by the evidence 
and the trial court erred in refusing a new trial based on the general 
grounds of the plaintiff's motion. 

Judgment reversed. 


MacINTYRE, P. J., and GARDNER, J., concur. 


Accord and Satisfaction to Depositors of Insolvent 
Trust Company Extinguishes Debt 





Temple v. Clinton Trust Co., Court of Chancery of New Jersey, 57 Atl. Rep. 
(2d) 514 





While the receipt of part of an undisputed liquidated demand 
does not bar the creditor from recovering the remainder, yet if the 
creditor, pursuant to an accord, accepts in satisfaction something 
the debtor was not legally bound to do or to give, the prior obligation 
is discharged. A satisfaction coming from a third party is a bar if 
the debtor has authorized the third party to act. 

In this case the depositors of insolvent trust company accepted 
cash or demand deposits in reorganized company, preferred stock 
thereof, and mortgage company’s participation certificates in full 

_ satisfaction of amounts due them. It was held that the preferred 
stock of the trust company, and the participation certificates issued 
by the mortgage company, were something that the depositors had 
no legal right to demand. They had no right to the strengthening 
of their debtor’s financial condition through the addition of $400,- 
000 to its capital funds. Hence, the old debts due to depositors were 
discharged and they were not entitled to injunction against payment 
of proceeds to stockholders of reorganized company. 


Suit in equity by John H. Temple and others, for themselves and all 
other depositors of the Clinton Trust Company who may come in and 
contribute to the expense of suit, against such company and others, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1208. 
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to enjoin payment to its stockholders of the proceeds of its sale of its 
assets to the Fidelity Union Trust Company. On defendants’ motion 
to strike the bill of complaint. 

Motion granted. 

Samuel M. Hollander, of Newark and Isadore Glauberman of 
Jersey City, for complainants. 

Sorg & Sorg, and H. Theodore Sorg, all of Newark, for defendants 
Clinton Trust Co. and others, as trustees etc. 

Emerson, Emery & Danzig and Charles Danzig, all of Newark, for 
defendant Fidelity Union Trust Co. 


BIGELOW, V.C.—The defendants’ motion to strike the bill of com- 
plaint will be granted. 

The 35 complainants, who were depositors of the defendant Clinton 
Trust Company on March 3, 1933, and who allege that they have not 
been paid in full, sue for all such depositors who shall come in and con- 
tribute to the expense of the suit. On the date mentioned, the Trust 
Company closed its doors, hopelessly insolvent. A depositors’ committee 
formulated a plan of reorganization, which was adopted by the Com- 
pany, approved by the Commissioner of Banking and Insurance, and 
put into effect May 7, 1934. The Company resumed operations and 
thereafter continued its business until December, 1947, when it sold its 
assets to Fidelity Union Trust Company, and dissolved. The com- 
plainants sue on the theory that when insolvency overtook the Trust 
Company 15 years ago, its assets became a trust fund for the benefit 
of depositors and other creditors, or at least the assets were charged 
with an equitable lien in their favor; that the holders of the common 
stock of the Trust Company had, and still have no interest in the assets 
which belonged to the Trust Company on March 8, 1933, or in the pro- 
ceeds thereof, or in other property which has been acquired in substi- 
tution for the old assets. Under the contract of sale, a part of the pur- 
chase price, representing such assets, will be paid by the Fidelity Union 
Trust Company to the stockholders of the Clinton Trust Company 
in violation of the alleged right of the complainants and other old de- 
positors. To prevent this, a suit is brought. 

Pursuant to the plan of reorganization adopted in 1934, the Trust 
Company obtained $400,000 new capital, namely, $250,000 from the Re- 
construction Finance Corporation, for which it issued Class “A” pre- 
ferred stock, and $150,000 from the old stockholders and others, for 
Class “B” preferred stock. It affected a settlement with its depositors 
whereby it made available to them as demand deposits in the re- 
opened bank, 50 per cent of their old deposits, issued to them Class “B” 
preferred stock for 25 per cent, and obtained for them “participation 
certificates” of the Newark Mortgage Company in an amount equal to 
25 per cent of their deposits. The bill does not expressly show whether 
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or not the complainants accepted the demand deposits, the preferred 
stock, and the participation certificates, but we may assume that 
they did, since their brief emphasizes that they do not challenge the 
plan of reorganization. The complainants take no exception with 
respect to the deposits which became available to them in the reopened 
bank, or with regard to the preferred stock. But their participation 
in the Mortgage Company yielded only about 5 per cent instead of 25 
per cent of the old debt, and they want to recoup the remaining 20 per 
cent out of the fund that will otherwise go to the common stockholders. 

It is apparent to me that complainants, as depositors as of March 
3, 1933, have no interest in the assets of the Clinton Trust Company or 
in the money to be paid by the Fidelity Union Trust Company. They 
accepted in full satisfaction of whatever was due them in 1933, cash or 
its equivalent, and preferred stock and participation certificates. 

Accord and satisfaction extinguishes the debt. While the receipt of 
part of an undisputed liquidated demand does not bar the creditor from 
recovering the remainder, yet if the creditor, pursuant to an accord, ac- 
cepts in satisfaction something the debtor was not legally bound to 
do or to give, the prior obligation is discharged. Levine v. Blumenthal, 
117 NJ.L. 23, 186 A. 457. A satisfaction coming from a third party is a 
bar if the debtor has authorized the third party to act. Jackson v. 
Pennsylvania R. R. Co., 66 NJ.L. 319, 49 A. 730, 55 L.R.A. 87. The 
preferred stock of the Trust Company, and the participation certificates 
issued by the Mortgage Company, were something that the depositors 
had no legal right to demand. They had no right to the strengthening of 
their debtor’s financial condition through the addition of $400,000 to its 
capital funds. The old debts due to camplainants were discharged. The 
same result was reached on the basis of estoppel in Basen v. Clinton 
Trust Co., 115 N.J.L. 546, 181 A. 67. 

The bill further shows that the Newark Mortgage Company was or- 
ganized as an instrumentality of the Clinton Trust Company for the 
purpose of effectuating part of the plan of reorganization. All its capi- 
tal stock was held by the Trust Company, and the boards of directors 
of the two companies were composed of the same persons. At the out- 
set, the Trust Company transferred to the Mortgage Company assets of 
a book value of $980,743, but having an actual value much less than 
that. The plan of reorganization reads that the Trust Company “will 
have the right to substitute any of the assets which remain in its posses- 
sion after the transfer of assets to the Holding Company.” The bill 
charges that under color of substitution, the Trust Company took from 
the Mortgage Company, between May, 1934, and April, 1939, good as- 
sets of a value of upward of $340,000 and substituted therefor worthless 
assets, thus enhancing the value of the common stock of the Trust 
Company at the expense of the holders of the participation certificates. 
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While this may have been a breach of duty toward the certificate holders, 
I cannot definitely so determine, since their rights depend primarily 
on the terms of the certificates which constitute their contract, or per- 
haps declare a trust. These terms are not stated in the bill. Again, 
any cause of action based on the substitution of assets runs in favor of 
the certificate holders, and the bill does not allege that complainants 
hold certificates. Lastly, the Mortgage Company, or its trustees in 
dissolution, if it has been dissolved, would appear to be necessary par- 
ties. The bill cannot be sustained by the charge of wrongful substitu- 
tion of assets. 


Authority of National Bank Receiver to Compromise 
Individual Liability of Shareholder 





Fidelity Trust Co. v. Colonial Trust Co., U. S. District Court, Pennsylvania, 
75 Fed. Supp. 389 





Any receiver of a national banking association is authorized, 
with the approval of the Comptroller of the Currency and upon the 
order of a court of record of competent jurisdiction, to compromise, 
either before or after judgment, the individual liability of any 
shareholder of such association. 12 U.S.C.A. § 67. However, until 
this statute has been obeyed tle receiver is without authority to 
compromise the assessment. 


Action by the Fidelity Trust Company, trustee under the will of 
John A. Harper, deceased, against the Colonial Trust Company of 
Pittsburgh, Pennsylvania, agent for the shareholders of the Bank of 
Pittsburgh National Association to recover balance allegedly due on a 
liquidating distribution. On motion by defendant to dismiss complaint 
and amendments thereof. 

Motions denied. 

Mahlon E. Lewis, of Pittsburgh, Pa., for plaintiff. 

C. Roscoe Hoffman, and Richard W. Ahlers, both of Pittsburgh, Pa., 
for defendant. 


GIBSON, D.J.—On November 2, 1945, the plaintiff filed its complaint 
and subsequently two amendments thereof. The defendant has moved 
to dismiss the complaint and its amendments on the ground that no 
relief thereunder can legally be granted. 

The allegations of the complaint and amendments, are substantially 
as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §138. 
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On or about September 21, 1931, The Bank of Pittsburgh National 
Association became insolvent within the meaning of that term as used 
in the National Bank Act, as amended, 12 U.S.C.A. § 21 et seq., and, by 
virtue of the authority vested by law in the Comptroller of the Cur- 
rency of the United States of America, on the said date of September 
21, 1931, he appointed C. O. Thomas as Receiver of said Bank to 
liquidate its assets. The said C. O. Thomas served in the said capacity 
of Receiver until March 31, 1933, when he resigned and Arthur R. 
Atwood was appointed as his successor. Arthur R. Atwood served as 
Receiver, as aforesaid, until August 17, 1935, and the Comptroller of 
the Currency appointed Avery J. Bradford as his successor as of August 
17, 1935. On March 31, 1938, said Avery J. Bradford resigned as Re- 
ceiver, as aforesaid, and on April 1, 1938, the Comptroller of the Cur- 
rency appointed to succeed him, as Receiver of said Bank, Andrew B. 
Berger, who continued to act as such Receiver until December 4, 1941, 
when all the proven claims against the said bank having been paid 
in full, with interest, all the assets of said bank were transferred to The 
Colonial Trust Company, of Pittsburgh, Pennsylvania, which had been 
elected agent for the shareholders of the said bank at a meeting duly 
called and held on February 25, 1941, in accordance with the pro- 
visions of Section 197 of Title 12 U.S.C.A. The Colonial Trust Company 
is now duly qualified and acting as agent for said shareholders. 

The plaintiff, Fidelity Trust Company, Pittsburgh, Pennsylvania, a 
Pennsylvania corporation, is trustee under the Will of John A. Harper, 
deceased, who died December 28, 1920, leaving a Last Will and Tes- 
tament, probated January 3, 1921, and recorded in the Office of the 
Register of Wills in and for Allegheny County, Pennsylvania, in Wiil 
Book Volume 165, Page 541. 

The Fidelity Trust Company filed its account in the Office of the 
Clerk of the Orphans’ Court of Allegheny County, Pennsylvania, at No. 
205 January Term, 1932, which said account was called for audit by 
the Orphan’s Court of Allegheny County, Pennsylvania, on January 
20, 1932. 

At the audit of said account, the claim of C. O. Thomas, Receiver 
of The Bank of Pittsburgh National Association was presented for 
payment in the amount of $34,650, with interest from November 21, 
1931, based on an assessment of $50 a share on 693 shares of the stock 
of The Bank of Pittsburgh National Association, held by the said es- 
tate. The audit hearing was adjourned pending the report of a trustee 
ad litem for all parties interested in said estate, except those who were 
in being and of full age, to be appointed by the Court. 

On May 16, 1932, the audit hearing was resumed, no trustee ad 
litem having been appointed for the purpose of adjusting the claim of 
the Receiver of The Bank of Pittsburgh National Association. 
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At this time the assets of the John A. Harper Estate, according to 
the account of the Fidelity Trust Company, Trustee, of May 16, 1932, 
consisted of stocks, bonds, mortgages and cash, including 693 shares of 
the stock of the Bank of Pittsburgh National Association, having a then 
market value of $32,759.12. 

At the hearing held on May 16, 1932, the Receiver of The Bank of 
Pittsburgh National Association agreed to accept the securities in the es- 
tate, other than the 693 shares of The Bank of Pittsburgh stock, in 
satisfaction of his claim of $34,650, and interest to date of $1,004.85, 
totaling $35,654.85, subject to a 2 per cent commission on the corpus 
of the original account filed, amounting to $2,598.54. 

On May 24, 1932, a Decree was entered in the said John A. Harper 
Estate at No. 205 January Term, 1932, confirming the Trustee’s ac- 
count and directing that the balance of the funds be distributed in 
accordance with a schedule of distribution. 


In pursuance of said agreement of settlement and the Court Decree, 
the Fidelity Trust Company, Trustee, on July 8, 1932, delivered to 
C. O. Thomas, Receiver as aforesaid, the securities listed in said Court 
Decree, of the market value as of May 16, 1932, of $30,159.58, “in 
full settlement of the stock assessment liability of the Estate of John 
A. Harper, Deceased, as owner of 693 shares stock at $50 per share— 
$34,650.00.” 


The Comptroller of the Currency by letter addressed to Arthur R. 
Atwood, then acting Receiver of The Bank of Pittsburgh National 
Association, dated January 7, 1935, authorized said Receiver to petition 
the Court for an Order permitting said Receiver to accept the securities 
delivered to him in trust, in full settlement of the stock assessment 
liability of the John A. Harper Estate. 

In pursuance of said authority, the said Receiver petitioned the Dis- 
trict Court of the United States for the Western District of Pennsylvania 
at No. 2589, In Equity, to accept the assets of the said John A. Harper 
Estate distributed to him as such Receiver under Decree of the Orphan’s 
Court of Allegheny County, Pennsylvania, at No. 205 January Term, 
1932. At this time an Order was made by the Court on February 13, 
1935 (two years and nine months after the Decree of the Orphans’ 
Court) authorizing and directing Arthur R. Atwood, as Receiver of The 
Bank of Pittsburgh National Association, “To accept from the Fidelity 
Trust Company of Pittsburgh the assets of the Estate of John A. 
Harper as delivered to the Receiver of The Bank of Pittsburgh Na- 
tional Association, Pittsburgh, Pennsylvania, by the Fidelity Trust 
Company of Pittsburgh, Pa., in accordance with the decree of the 
Orphans’ Court in and for Allegheny County, Penna. at No. 205 
January Term, 1932.” 


The Fidelity Trust Company, Trustee under the Will of John A. 
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Harper, deceased, is now the record owner of 693 shares of the capital 
stock of The Bank of Pittsburgh National Association, under Decree 
of the Orphans’ Court of Allegheny County, Pennsylvania, at No. 205 
January Term, 1932, of said Court. 

As of the commencement of this action three liquidating distributions 
had been made to the shareholders of The Bank of Pittsburgh National 
Association by the defendant above named as agent as follows: February 
20, 1943, $3.24 per share, February 21, 1944, $3 per share and March 3, 
1945, $6 per share. 

No payment or distribution has been made by the defendant to the 
plaintiff as owner of 693 shares of said stock, except $292.56 on account 
thereof, and although a demand has been made by plaintiff upon the 
defendant for the balance of said distribution, payment thereof has 
been refused. 

As the court views the issues raised by the motions to dismiss they 
are to be determined by the date upon which the Receiver of The 
Bank of Pittsburgh National Association took title to the securities of 
the Estate of John A. Harper, deceased, under the Federal law. If May 
24, 1932, the date of the Decree in the Orphans’ Court, or 10 days 
thereafter allowed for exceptions, be taken as such date of title the mo- 
tion of the defendant to dismiss the action is well founded. If the Re- 
ceiver then had the right to make an agreement by which he released the 
Harper Estate from liability on an undisputed debt of $34, 650. upon 
delivery to him of securities of an admitted net value of but $30,159.58, 
common sense leads to the proposition that he took title to the securities 
delivered to him and could handle them as he desired. He took over all 
the assets of the Harper Estate and that estate lost all title to those 
assets. If the securities decreased in value he had no remedy, but if the 
reverse occurred he was the beneficiary, not the Harper Estate. To 
hold otherwise would be to adopt a “heads-I-win-tails-you-lose” policy 
on behalf of the Estate. 

If the Receiver took title on May 24, 1932, the plaintiff, on behalf 
of the Harper Estate had paid only 85% of the assessment debt, and 
the distribution to the shareholders of The Bank of Pittsburgh National 
Association, was correct. The actual and legal date of the transfer ‘of 
title to the Receiver however, was not May 24, 1932, but was on January 
13, 1935. On January 7, 1935, the Comptroller of the Currency, pursuant 
to a request therefor in December, 1934, made by the then Receiver, 
approved the transfer of the securities and directed that application 
be made to the court for approval of the compromise. On January 13, 
1935, counsel for Arthur R. Atwood, then Receiver, filed in this court a 
“Petition for Leave to Compromise and Settle Assets” and on the same 
day the court authorized the Receiver to accept from the Fidelity Trust 
Company of Pittsburgh, the assets of the Estate of John A. Harper as 
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described in the decree of the Orphans’ Court of Allegheny County at 
No. 205 January Term, 1932. This procedure was as directed by the 
Act of February 25, 1930, Title 12, § 67, U.S.C.A., which follows: “Any 
receiver of a national banking association is authorized, with the ap- 
proval of the Comptroller of the Currency and upon the order of a 
court of record of competent jurisdiction, to compromise, either before 
or after judgment, the individual liability of any shareholder of such 
association.” 

Until the statute had been obeyed the Receiver was without au- 
thority to compromise the assessment against the Estate of John A. 
Harper, and anybody dealing with him was chargeable with notice of 
that fact. True, the Receiver had possession of the securities, but until 
approval of the Comptroller and of the court had been obtained he was 
only holding them in trust for the Estate of John A. Harper, and that 
Estate had the right to any increase in value which had accrued to the 
securities since the delivery to the Receiver. Just what the value was 
on January 13, 1935, does not appear, but the increase claimed in the 
complaint and its amendments justifies a belief that it was approximately 
the amount of the assessment and considerably greater than the amount 
credited to the Harper Estate upon the defendant’s distribution. De- 
fendant’s error in the distribution was in valuing the assets as of the 
date May 24, 1932, instead of January 13, 1935. 

The motions to dismiss the complaint and the amendments thereto 
will be denied. 


Transaction Between Drawer and Payee Purged 
of Its Criminal Character 





State v. Ellis, Supreme Court of Arizona, 189 Pac. Rep. (2d) 717 





Disclosure by the drawer to the payee that he has not at the 
time sufficient funds in the bank to meet the check, purges the trans- 
action of its criminal character, because under such circumstances 
the element of fraudulent intent is lacking and the transaction in 
its essential nature is an extension of credit to the drawer. 


Appeal from Superior Court, Maricopa County; M. T. Phelps, Judge. 

Bobby Arthur Ellis was convicted of obtaining money and merchan- 
dise by means of a false and bogus check and he appeals. 

Judgment reversed and cause remanded for a new trial. 

Jennings & Tenney, of Phoenix, for appellant. 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 597. 
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John L. Sullivan, Atty. Gen., and Chas. D. McCarty, Asst. Atty. 
Gen., for appellee. 


< 


UDALL, J.—The defendant, Bobby Arthur Ellis, was convicted 
of a felony, to wit: obtaining money and merchandise by means of a 
false and bogus check. He has appealed from the judgment of convic- 
tion and the denial of his motion for a new trial. There are but two 
assignments of error: (1) the court erred in denying defendant’s 
motion for an instructed verdict; and (2) certain instructions and com- 
ments made by the court to the jury were prejudicial. 

The state’s testimony was adduced from three bank officials, the 
inspector in charge of the forgery detail of the Phoenix Police De- 
partment, and the store manager who received the “bogus” check. The 
defense offered no testimony whatsoever, but relied strongly on self- 
contradictory statement of the store manager, Mr. Jaffe. In consider- 
ing the first assignment it is our duty to state the facts in the light 
most favorable to a sustaining of the jury’s verdict. The evidence thus 
considered discloses that a day or two before May 10, 1947, the de- 
fendant, in company with one Patricia Aitkin went to Baker’s Shoe 
Store in downtown Phoenix where a small cash purchase was made. At 
that time, Miss Aitkin, a former employee in good repute at the store, 
introduced the defendant to manager Jaffe as her husband. On the 
morning of May 10th the defendant went to the head office of the 
First National Bank of Arizona in Phoenix where he had the Assistant 
Vice President prepare a draft on his “grandmother’s” account with the 
Farmer’s National Bank of Checotah, Oklahoma. He signed the draft 
and the usual bank signature cards, and advised the officer that when 
the collection under the draft had been made he would open a checking 
account with the bank. The defendant then went to Baker's Shoe Store 
where he purchased merchandise priced at $12.22. In payment he 
tendered his check on the First National Bank of Arizona for $15. The 
manager accepted the check and gave him $2.78 in change. As he 
emerged from the store he was arrested by the inspector. It further 
appears from the evidence that Patricia Aitkin was not his wife, that 
the draft was drawn on a non-existent bank, that his address appearing 
on the check was fictitious, and that the defendant had never, at any 
time, had an account or a deposit with the drawee bank. 

This recital shows that thus considered there was ample evidence to 
warrant a conviction. The trial court did not err in denying the de- 
fendant’s motion for an instructed verdict. 

With regard to their second assignment of error, defense counsel con- 
cede that the original instructions given by the court were proper. The 
court at that time fully and completely instructed the jury as to the 
pertinent rules of law governing the offense, using verbatim some of 
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the language of the leading Arizona case on bogus checks, Williams v. 
Territory, 18 Ariz. 27, 108 P. 243, 27 L.R.A.,N‘S., 1932. 

The alleged errors complained of, however, occurred when, after some 
deliberation, the jury was returned into court and these proceedings 
ensued: 


“The Court: Ladies and gentlemen of the jury, I understand that you 
desire the instructions again, or some additional instructions? Is that 
right? 

“A juror: We are interested particularly in the charges, the definite 
charges of what he is charged on, the exact wording. 

“The Court: All right. I think I gave you an instruction on that 
which is specific. I will give it to you again. You are instructed, ladies 
and gentlemen, that this charge against this defendant is not based 
upon any false representation or misrepresentation that he made at the 
time and place of passing the check in question. The charge here is that 
he passed a bogus check. The charge is that on or about the 10th of 
May, that the defendant did then and there with the intent to cheat 
and defraud the Baker’s Shoe Store, obtain from the Baker’s Shoe Store 
merchandise of the value of $12.22 and lawful money in the sum of 
$2.78 by means of and by use of a false and bogus check in the amount 
of $15.00. Now I instructed you that a check given by a person upon a 
bank in which he has no funds, and which he has no reason to suppose 
will be honored is a bogus check. You are not concerned, therefore, 
ladies and gentlemen, with whether or not the defendant made any 
representations of any kind. The sole question for your determination is, 
did the defendant obtain this merchandise by means of a bogus check? 
In other words, your sole question is, did he pass a check to the Baker’s 
Shoe Store upon a bank in which he on that date had no funds and 
which he had no reason to suppose would be honored. Now, is that 
clear? 

“The Juror: Yes. 

“The Court: That is your sole question, did he do it with intent to 
cheat and defraud? That is a part of the Statute. Then if he passed 
a check, did he— 

“Mr..Tenney: I wish to enter my exceptions to the instruction 
just given in the matter. The defendant in the matter excepts to the 
instruction just given by the Court on the law concerning this case, 
upon the grounds and for the reasons that the Court stated that no ele- 
ment of misrepresentation came into the case, whereas we believe 
it to be the law that if the check was given on a representation that 
there was no money in the bank at the present time and that a draft 
was then submitted— 

“The Court: Misrepresentation doesn’t enter into it. 

“Mr. Tenney: Just let me make my exceptions.—which would clear 
at a later date, the defendant could under no circumstances be con- 
victed of obtaining money by the use of a false and bogus check. 

“The Court: Ladies and gentlemen, I have instructed you as to the 
law. Counsel has the right to except. The law is still as I have given 
it to you. You may retire.” 

“A Juror: Your Honor, may I ask you a question? Can a party 
be convicted of all three charges? 
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“The Court: What is that? 

“The Juror: Passing a bogus check, intention to cheat and defraud? 
Must it be all three. 

“The Court: That is just the offsense. The statute reads, ‘Any 
person who with intent to cheat and defraud, obtains or attempts to 
obtain from another person money or property by means of or by use 
of a bogus check.’ The intent or intention is manifested by the cir- 
cumstances connected with the offense, as I instructed you, and the 
intent must be gathered from the conduct of the parties. Does that 
clarify your— ' 

“A Juror: Could you give us that statement again? I am kind of 
thick. I would like to get your instruction clear again. 

“The Court: On what? 

“The Juror: I am kind of thick on that. Just what you said and he 
objected to it. Could we have him read it again? 

“The Court: All right I will read it again.” 

(Then followed a colloquy between court and counsel out of the hearing 
of the jury, after which the court re-read to the jury that portion of 
section 43-2614 under which the information was drawn). 


From the foregoing it is apparent that the jury were muddled and 
confused else they would not have requested further enlightenment. 
The matters specifically objected to as being misleading and an erroneous 
statement of the law are the italicized portions of the court’s supple- 
mentary instructions set forth haec verba, supra. 


It was not incumbent upon the state in a bogus check prosecution 
to show that specific false representations extrinsic to the check itself 
were made at the time the check was passed. This rule is well stated 
in 22 Am. Jur:, False Representations, Sec. 64, p. 477: “The general 
rule is that the making and deilvery of a check amounts to a representa- 
tion that the check is good and that a representation extrinsic to the 
check itself is not a necessary element of an offense under worthless check 
acts.” See also 35 C. J. S., False Pretenses, §21, et seq.; Clark and 
Marshall, Law of Crimes, 3d Ed., Sec. 357, p. 475; Burdick, Law of 
Crime, Sec. 645h, p. 497; and Bishop, Criminal Law, Sec. 421, p. 344. 
See also Williams v. Territory, 13 Ariz. 27, 108 P. 253, 27 L. R. A., 
N.S., 1032. 

Had the offense charged been a “confidence game” which is made 
a felony under this same omnibus statute, sec. 43-2614, a contrary rule 
prevails because the very gist of such an offense is the use of false repre- 
sentations to gain the confidence of the victim, and the state fails of 
proof unless such representations are independently established. Clark 
v. State, 53 Ariz. 416, 89 P. 2d 1077. 

Discussing statutes making it a crime to obtain money or property 
by means of a worthless, false or bogus check, it is stated in 35 C. J. S., 
False Pretenses, § 21: “Although certain distinctions have been indi- 
cated, the crimes denonunced by such statutes are generally regarded as 
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more or less akin to the broader offense of obtaining money or property 
by false pretenses, and the elements are to a certain extent the same. 
Thus, an intent to defraud is generally held to be an essential element 
of the offense under such statutes, and so, too, is defendant’s knowledge 
of the insufficiency of the funds or lack of credit.” 

The trial court was in error in advising the jury that they were not 
to be concerned “with whether or not the defendant made any repre- 
sentations of any kind,” and in asserting, “Misrepresentation doesn’t 
enter into it,” because our statute, differing from those of other states, 
specifically provides that the acts condemned are only criminal when 
done “with intent to cheat and defraud.” Sec. 43-2614, A. C. A. 1939. 
As applied to criminal intent, or lack of it, representations may become 
very material in cases of this character. 35 C. J. S., False Pretenses, 
§ 21 and 22 Am. Jur., False Pretenses, Sec. 66 p. 478. 

With these principles to guide us let us examine the testimony of 
manager Jaffe which was a confusing maze of self-contradictions. On 
direct and re-direct examination his testimony, if believed by the jury, 
would justify the conviction; however on cross-examination the answers 
given by him, if given full weight, would have necessitated an acquittal. 
The vice of the giving of that portion of the court’s instructions com- 
plained of was to withdraw from the consideration of the jury that part 
of Jaffe’s testimony that was unfavorable to the state. He admitted, 
under cross-examination, that when the check was passed the defendant 
represented to him that he would not have funds available for payment 
until the drawee bank collected a draft he had drawn on an Oklahoma 
bank. And there was other testimony by Jaffe from which the jury 
might have implied that the defendant’s representations fully disclosed 
to him that there were no funds in the bank, and that the check 
couldn’t be cashed for several days. Further, in answer to a question 
of the court Jaffe conceded that he mistakenly thought the draft was 
a deposit slip. 

The courts are unanimously agreed that, under statutes of the type 
under consideration, disclosure by the drawer to the payee that he has 
not at the time sufficient funds in the bank to meet the check, purges 
the transaction of its criminal character, because under such circum- 
stances the element of fraudulent intent is lacking and the transaction 
in its essential nature is an extension of credit to the drawer. 95 A. L. R. 
494, sub. VIII. 

If the supplementary instructions of the court precluded the jury 
from considering exculpating admissions by Jaffe of representations made 
by the defendant which revealed a disclosure purging the transaction 
of its criminal character, the substantial rights of the defendant were 
prejudiced. 

We cannot escape the conclusion that the instructions complained 















624 THE BANKING LAW JOURNAL 





of denied the jury the right to consider whether the defendant’s repre- 
sentations actually disclosed to the store manager that he did not then 
have funds in the bank, which was the only defense, however improb- 
able, the defendant had. 

The judgment of conviction is reversed and the cause remanded for 
a new trial. 


STANFORD, C. J., and LaPRADE, J., concurring. 


Deposit in Joint Checking Account Not Gift 
to Another 





Bulen v. Pendleton Banking Co., Appellate Court of Indiana, 78 N. E. Rep. 
(2d) 449 





The mere fact that the money is deposited in a checking account 
in the bank in the joint names of the depositor and another is not 
sufficient to show intent to make an executed gift to another. 


Action by Pendleton Banking Company, administrator of the estate 
of Anna E. Johnson, deceased, against Anna V. Bulen, Gillette Bousman 
and others, to determine the ownership of a checking account carried in 
the plaintiff bank in the name of “Anna E. Johnson and/or Anna V. 
Bulen” and for instructions as to allocation of such fund. From judg- 
ment entered, the named defendants alone appeal. 

Affirmed. 


Sayler & Cleveland, of Anderson, for appellants. 
Clarence O. Davisson and Bagot, Free & Morrow, all of Anderson, 
for appellees. 


HAMILTON, J.—The appellee, Pendleton Banking Company, as 
administrator of the estate of Anna E. Johnson, deceased, commenced 
this action by filing a petition in the Madison Circuit Court. In its peti- 
tion said administrator prayed for an order of the court determining the 
ownership of a checking account carried in the Pendleton Banking Com- 
pany in the name of “Anna E. Johnson and /or Anna V. Bulen” in the 
sum of $2,326.69, and asked for instructions as to the allocation of 
said fund. 

The matter was submitted to the court for hearing upon said petition 
to which all of the heirs at law of said Anna E. Johnson, deceased, volun- 
tarily appeared in person, and by counsel, and testified and submitted 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § § 425-461. 
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evidence as to the ownership of said fund. However, no answers or other 
pleadings were filed by any of said heirs. Appellant Anna V. Bulen re- 
quested a special finding of facts and conclusions of law. 

The facts as found by the court, its conclusions of law, and judgment 
rendered thereon are as follows: 


“(1) Anna E. Johnson died on the 11th day of February, 1945. At 
the time of her death she resided at 841 Broadway, Anderson, Indiana, 
with her husband, Charles H. Johnson. 

**(2) She left surviving her as her sole and only heirs at law her hus- 
band, Charles H. Johnson, and her six children born to a previous mar- 
riage, to-wit: Neva L. Huntzinger, William Bousman, Raymond Bous- 
man, Elva B. Widener, Gillette Bousman and Anna V. Bulen, all of 
whom were adults, married and one of whom lived with decedent. 

“(3) That the said surviving husband, Charles H. Johnson, and 
decedent’s six children, as well as Pendleton Banking Company, Admin- 
istrator, have all appeared, participated in and given testimony in said 
hearing. 

“(4) That Pendleton Banking Company is the duly appointed, quali- 
fied and acting Administrator of decedent’s estate, and is also the de- 
pository of decedent’s checking account. 

“*(5) That decedent opened said checking account several years prior 
to her death, and that the checking account when first opened was 
opened in the name of Anna E. Johnson. 

“(6) That on or about the 20th day of August, 1941 Anna E. John- 
son had a balance in said checking account of approximately $500.00, 
and that on said date she changed the name of the account to Anna E. 
Johnson and/or Anna V. Bulen, and said account remained in said name 
until the death of the said Anna E. Johnson; that said change was made 
for the purpose of convenience; that Anna E. Johnson resided in Ander- 
son, Indiana, which is about ten miles from Pendleton, Indiana, where 
the Pendleton Banking Company is located, and due to her advanced 
years she was unable to look after her banking matters. 

“(7) At the time of decedent’s death there was on deposit in said 
checking account the sum of $2,326.69. The said Anna V. Bulen had 
not deposited any of her own funds in said account, nor had she ever 
exercised any control over said fund for her own benefit. All of her 
control over the fund had been at the direction of the said Anna E. 
Johnson, and for the benefit of decedent and her husband. All of the 
funds had originated from decedent’s real estate or from the earnings 
of her husband. 

“(8) There is a conflict as to what part of the funds deposited in 
said account were the proceeds from decedent’s farm, and what part 
were the proceeds from the earnings of Charles H. Johnson, husband 
of said decedent. Many of the Bank’s statements which had been issued 
to the depositor had been mutilated by blotting out or cutting off the 
name of Anna V. Bulen. This had been done to prevent the husband, 
Charles H. Johnson, from knowing the name in which the account was 
carried with said Bank. The said Charles H. Johnson was under the 
impression that the account was carried in the name of Anna E. Johnson 
and Charles H. Johnson. It is not necessary, however to this case, to 
determine whether or not Charles H. Johnson was the owner of said 
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account or any interest therein due to the fact that he stated that it 
was satisfactory to him for the fund to be declared an asset of de- 


cedent’s estate. 

“(9) Anna V. Bulen claims the fund as her sole property upon the 
death of decedent. The surviving husband and four of the children 
made claim to the fund as an asset of the estate. 

“Upon the facts thus found the Court concludes that the said fund in 
the sum of $2,326.69 on deposit in said account in the Pendleton Bank- 
ing Company was the property of decedent at the date of her death, 
and as such, is now an asset of her estate in the hands of the said Pendle- 
ton Banking Company as Administrator of decedent’s estate. 

“Tt Is Therefore Considered, Adjudged and Decreed by the Court 
that Pendleton Banking Company, Administrator of the estate of Anna 
E. Johnson, deceased, be and it is hereby ordered to hold said account 
as an asset of the estate of Anna E. Johnson, deceased, and to make due 
accounting thereof in the administration and settlement of said decedent’s 
estate, all as provided by the law of the State of Indiana in the settle- 
ment of estates by Administrators.” 

The errors properly assigned in this court are: (1) The court erred 
in each of its conclusions of law; and (2) the court erred in overruling 
appellants’ motion for a new trial. The other errors attempted to be 
assigned independently in this court constitute reasons or grounds proper 
to be assigned in the motion for a new trial and present no question 
when assigned independently as errors upon appeal. Grand Rapids 
Motor Express v. Crosbie, Ind. App. 1947, 69 N. E. 2d 247, 249, 250; 
State v. Brubeck, 1932, 204 Ind. 1, 3, 170 N. E. 81. 

Appellants’ motion for a new trial contains 27 specifications. Specifi- 
cations 9 to 24, inclusive, allege error in admitting in evidence, over 
appellants’ objections, certain evidence. However, appellants’ motion 
for a new trial does not set out the specific questions propounded to the 
witness, the objections made thereto, the court’s ruling thereon, or the 
answer thereto, although the substance of such answer is stated. The 
rule is firmly settled in this state that in order to present any questions 
for review upon appeal in the admission or rejection of evidence, the 
motion for a new trial must set out the question propounded, the objec- 
tion, if any, which was made, the court’s ruling thereon, and the answer 
of the witness, or the substance of such matters. Johnnie J. Jones Ex- 
position v. Terry, 1945, 116 Ind. App. 189, 195, 63 N. E. 2d 159; Balti- 
more & O. R. Co. v. Pertics, 1943, 112 Ind. App. 674, 679, 46 N. E. 2d 
251; Greer v. State, 1929, 201 Ind. 386, 388, 168 N. E. 581; Brown v. 
State, 1939, 216 Ind. 106, 108, 23 N. E. 2d 267. 

For the reasons stated, we must hold that no question is presented 
for our consideration by said specifications 9 to 24, inclusive, of appel- 
lants’ motion for a new trial. 

Specification 7 of the motion for a new trial alleges that the conclu- 
sions of law upon the special findings of facts are contrary to law. 
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It has been repeatedly held that the correctness of a conclusion of 
law can be challenged only by proper exception to such conclusion and 
by assigning as error in the appellate court that the trial court erred in 
the conclusion of law which it is desired to challenge. Minter v. Bittler, 
Receiver, 1941, 108 Ind. App. 522, 524, 29 N. E. 2d 799; Morsches- 
Nowels Lumber Co. v. Pence, 1939, 106 Ind. App. 219, 18 N. E. 2d 958; 
Mertz, Adm’r v. Wallace, 1931, 93 Ind. App. 289, 169 N. E. 333; Mullahy 
v. City of Fort Wayne, 1932, 95 Ind. App. 229, 179 N. E. 563. 

The same question is presented by appellants’ assignment of error 
No. 6 and will be considered later. 

Specification 8 of the motion for a new trial alleges: “Error of law 
occurring at the trial and excepted to by those defendants and heirs 
at law in this: that the Court over their objections and exceptions forced 
and ordered these defendants and heirs at law to offer and submit their 
evidence at the conclusion of what evidence the Pendleton Banking 
Company, Administrator of the estate of Anna E. Johnson, deceased, 
offered in support of its petition for instructions when the Court should 
have ordered the other parties designated as heirs at law, Charles H. 
Johnson, William Bousman, Raymond Bousman, Elva B. Widener and 
Neva L. Huntzinger, to submit their evidence if they had any in support 
of Pendleton Banking Company, administrator of the estate of Anna E. 
Johnson, deceased, on its petition for instructions, so and by reason of 
this error of law these heirs and defendants were harmed and justice 
was not done between the parties.” 

It is well settled that the order in which testimony is introduced in 
the trial of a cause is so largely in the discretion of the trial court that 
objections to the order of introduction of evidence will not constitute 
reversible error unless such discretion is clearly and manifestly abused. 
Heilman v. Shanklin, 1878, 60 Ind. 424, 450, 451; Harbison v. Boyd, 
1911, 177 Ind. 267, 277, 96 N. E. 587; Miller v. Coulter, 1901, 156 Ind. 
290, 295, 59 N. E. 853; Miller v. Dill, 1898, 149 Ind. 326, 335, 49 N. E. 
272. In the instant case the cause was being tried to the court without 
a jury and for this reason alone the above rule was especially applicable. 
It is apparent from the record that the case was tried below on the 
theory that appellants had the burden of proof upon the issue of the 
ownership of said funds. It affirmatively appears from the record that 
the trial court required her to offer her evidence in support of her claim 
to said funds and then after the other heirs at law had presented their 
evidence to dispute such claim of ownership, said appellant Anna V. 
Bulen was permitted to offer additional evidence in rebuttal in support 
of her claim to said funds. Upon the facts disclosed by the record we 
cannot say that the trial court abused its discretion in designating the 
order in which the evidence should be introduced. 

In specifications 25 and 26 of the motion for a new trial appellants 
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assign as error the overruling of the motion for a finding in their favor 
and against the administrator of the estate of Anna E. Johnson, deceased, 
which motion was filed at the conclusion of the evidence introduced by 
the Pendleton Banking Company, as administrator, in support of its 
petition and renewed by appellants at the conclusion of all the evidence. 

As hereinafter set forth, there was ample evidence to justify the court 
in overruling and denying each of said motions. 

By specifications 1, 2, 3, 4, 5, 6, and 27, respectively, of their motion 
for a new trial appellants assign as error that the decision of the court 
is not sustained by sufficient evidence and is contrary to law in that 
the finding of the court and the special findings of facts are not sustained 
by sufficient evidence and are contrary to law. Under these specifica- 
tions of the motion for a new trial we are required to examine the evi- 
dence and determine—first, whether or not the special finding of facts 
contains a fact which is essential to the decision of the court which is 
not supported by any evidence and which cannot be supplied by any 
reasonable inference drawn from the evidence; secondly, whether or not 
the undisputed evidence establishes a controlling fact within the issues 
which is not found but which, if found, would necessitate different con- 
clusions of law and a different judgment based thereon. Central Phar- 
macal Co. v. Salb, 1939, 106 Ind. App. 495, 500, 501, 13 N. E. 2d 875. 

We have carefully read the evidence contained in the record and, 
considering the evidence most favorable to the appellees, we find ample 
evidence sufficient to establish the following facts: 

That the decedent, Anna E. Johnson, died intestate on February 11, 
1945, leaving surviving as her heirs at law her husband, Charles H. 
Johnson, whom she had married in 1936, and six children by a former 
marriage, to wit: Neva L. Huntzinger, William Bousman, Raymond 
Bousman, Elva B. Widener, all appellees herein, and Gillette Bousman 
and Anna V. Bulen, appellants herein. Anna E. Johnson and her hus- 
band, Charles H. Johnson, resided at 841 Broadway, Anderson, Indiana, 
in property owned by said Anna E. Johnson. In addition to said real 
estate said Anna E. Johnson owned a life estate in an 80-acre farm and 
a 2-acre tract in fee simple in Stony Creek Township, Madison County, 
Indiana. 

For several years prior to said decedent’s death, she carried a check- 
ing account at the Pendleton Banking Company in Pendleton, Madison 
County, Indiana. On or about August 20, 1941, Anna E. Johnson went 
to said bank and, after consultation with the vice president of said bank, 
had the account changed from the name of Anna E. Johnson to the 
name of “Anna E. Johnson and/or Anna V. Bulen.” At that time there 
was a balance in the account of $512.26. At the time the account was 
changed to the joint name, as aforesaid, Anna E. Johnson made the 
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statement that she placed the same in the joint account so that Anna 
V. Bulen would get the money at her (Mrs. Johnson’s) death. There- 
after, from August 20, 1941, until the death of Anna E. Johnson on 
February 11, 1945, the account was carried in the name of “Anna E. 
Johnson and/or Anna V. Bulen.” At the time of Anna E. Johnson’s 
death there was a balance on deposit in said account, subject to check, 
in the sum of $2,326.69. 

The evidence most favorable to appellees was that during the years 
1942 to and including 1944, the husband, Charles H. Johnson, was em- 
ployed at the Anderson Stove Company and earned the following wages, 
to wit: 1941, $2,800; 1942, $3,800; 1943, $3,731.40; and approximately 
the same amount in 1944. That the husband was paid by checks which 
he cashed, or caused to be cashed, and handed the cash over to his 
wife, Anna E. Johnson, to keep. That she kept such cash in a separate 
pocketbook and this money was used to pay household living expenses. 
Any cash left after the payment of expenses was deposited along with 
other funds in the joint account. Many of the bank statements which 
were returned to Anna E. Johnson during her lifetime were mutilated by 
Mrs. Johnson by blotting out or cutting off the name of Anna V. Bulen. 
This was done to prevent her husband, Charles H. Johnson, from learn- 
ing that Anna V. Bulen’s name was on the account. His wife had told 
him that the account was in their joint names and he never learned the 
difference until after Mrs. Johnson’s death. 


The 80-acre farm in which Anna E. Johnson owned a life estate was 
farmed on a 50-50 basis by her son, Gillette Bousman, appellant herein. 
The income from the farm consisted of the proceeds received from the 
sale of hogs, grain, livestock, and money from the sale of milk and other 
dairy products. All of the money received by Anna E. Johnson from 
the farm and the milk checks, together with any cash left from the hus- 
band’s wages, after payment of living expenses, was deposited in the 
checking account in the Pendleton Banking Company in the name of 
“Anna E. Johnson and /or Anna V. Bulen.” 


The deposits consisted of cash and checks and were made in person 
by Anna E. Johnson or by her daughter, Anna V. Bulen, acting as agent 
for her mother in making such deposits. Anna V. Bulen never at any 
time deposited any of her own personal funds in said checking account 
and never at any time exercised or attempted to exercise any control 
over said checking account and she never at any time drew or attempted 
to draw or cash any checks against said account for her own personal 
use or benefit. When any checks were drawn against said account, they 
were written by Anna E. Johnson and proceeds used to pay her obliga- 
tions and those of her husband, Charles H. Johnson. The bank pass- 
book for said checking account was retained in the exclusive possession 





630 THE BANKING LAW JOURNAL 


of Anna E. Johnson until shortly before her death. She was removed 
from her home on a Tuesday afternoon at about 6:30 and taken to a 
nursing home for treatment, where she died the following Sunday. Be- 
fore leaving her home she obtained cash from her husband’s wages in the 
sum of over $300 and gave it to her daughter, Anna V. Bulen, for the 
express purpose and with directions for paying certain bills and expenses 
and she also handed to her daughter, Anna V. Bulen, at said time the 
bank passbook to keep. Mrs. Johnson never at any time prior to her 
death authorized or instructed Anna V. Bulen to draw any checks against 
the checking account. For the years, 1941 to 1944, Anna E. Johnson 
and her husband, Charles H. Johnson, filed joint income tax returns for 
their federal income taxes. 


The foregoing facts, together with all reasonable inferences to be 
drawn therefrom, are sufficient to sustain the special findings of facts. 
In our examination of the record we have failed to find any undisputed 
evidence which leads inescapably to the establishment of an ultimate 
fact not found by the court, but which, if found, would necessitate a 
different conclusion of law from those rendered by the court. In this 
connection it must be remembered that the trial court as the trier of the 
facts was the exclusive judge of the weight of the evidence, the credi- 
bility of the witnesses, the exclusive judge of what facts had been proven, 
the inferences to be drawn from the proven facts, and that this court 
upon appeal cannot substitute its judgment as to what facts were estab- 
lished by the evidence for that of the trial court. Any fact in issue which 
was not found by the trial court in its special findings of facts must be 
considered as not having been proved. Home Equipment Co. v. Gor- 
ham, 1941, 218 Ind. 454, 459, 33 N. E. 2d 99; Deming Hotel Co. v. Sisson, 
1940, 216 Ind. 587, 593, 24 N. E. 2d 912. 

The remaining question for our consideration is: Did the court err 
in its conclusions of law rendered upon the special findings of facts? 

By the exception to the conclusions of law, the appellants admit for 
the purpose of testing the correctness of such conclusions of law that 
the facts as found by the court have been found correctly. Central 
Pharmacal Co. v. Salb, supra. 

It is appellants’ contention that the balance in the checking account 
at the death of Anna E. Johnson in the sum of $2,326.69 was the abso- 
lute property of the appellant Anna V. Bulen, as the result of a gift from 
her mother, Anna E. Johnson, either through (1) a gift inter vivos, or 
(2) a gift causa mortis. 

A gift inter vivos of personal property or a chose in action is a volun- 
tary act of transferring the right to and the possession of such chattel 
or chose in action whereby one person renounces and another acquires 
the immediate right and title thereto. An agreement, intention, or 
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puree: > 
promise to make a gift effective in the future is void as being without 
consideration. To make a valid gift inter vivos there must be both an 
intention to give and a stripping of the donor of all dominion or control 
over the given thing and a change of title must be irrevocable. Words 
alone, unaccompanied by the delivery of immediate possession are not 
sufficient to constitute a gift inter vivos, except where the gift is already 
in the possession of the donee. The transfer must be so complete that, 
if the donor again attempts to assume control of the property, without 
the consent of the donee, he becomes liable as a trespasser. Reasner, 
Adm’r v. Bohne, 1921, 76 Ind. App. 114, 118, 119, 129 N. E. 490; Michael 
v. Holland, 1942, 111 Ind. App. 34, 39, 40, 40 N. E. 2d 362. 

It is clearly apparent that the facts as found specially by the court 
wholly fail to establish all of the elements necessary to constitute a valid 
gift inter vivos under the above rules. 


In order to constitute a gift causa mortis, there are three essential 
things that must be established by the evidence: 1. The gift of personal 
property, or chose in action, belonging to the donor must have been 
given while the latter was in peril of death, or while he was under the 
apprehension of impending dissolution from an existing malady. 2. The 
donor must die without recovery. 3. The possession of the thing given 
must have been actually or constructively delivered to the donee, with 
the intention that the title vest conditionally upon the death of the 
donor. A mere unexecuted purpose, however clearly or forcibly ex- 
pressed, so long as it rests merely in intention, is not effectual. Devol v. 
Dye, 1889, 123 Ind. 321, 324, 24 N. E. 246, 7 L. R. A. 439. 


Gifts causa mortis are not especially favored in law because of the 
opportunity they afford for the perpetration of frauds. Yet, when the 
facts essential to consummate any such gift are clearly and satisfactorily 
shown, they are upheld and they are not contrary to public policy. 

We have no statutory law in Indiana defining or regulating gifts 
causa mortis, but the statutes of descent, where one dies intestate, gov- 
ern and control the transmission of all property rights; and where a 
person desires that, after his death, his property go to others than those 
who would receive it under the laws of descent, he must accomplish his 
purpose by compliance with the statutory laws regulating the execution 
of wills. Hinton, Adm’r v. Bryant, 1934, 99 Ind. App. 38, 46, 190 
N. E. 554. 


It is the general rule that the delivery of a passbook for a general 
deposit of a checking account in a commercial bank is not a sufficient 
delivery to sustain a gift causa mortis since the depositor does not 
thereby lose control over the deposit.. 38 C. J. S., Gifts, § 101. 

In the recent case of Ogle v. Barker, Ind. Sup. 1946, 68 N. E. 2d 550, 
the Supreme Court of Indiana held that the mere fact that the money 
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is deposited in a checking account in the bank in the joint names of the 
depositor and another is not sufficient to show intent to make an exe- 
cuted gift to another. 

In our examination of the record, we find some testimony given by ap- 
pellant, Anna V. Bulen, tending to establish a gift causa mortis as above 
defined; however, in view of the fact that the trier of the facts had the 
right in considering her testimony to take into consideration her personal 
interest and all of the other evidence, circumstances, and surroundings 
shown by the evidence in determining her credibility as a witness and 
the weight to be given her testimony, even to the extent of disregarding 
her testimony, if considered unreasonable or inconsistent with the other 
facts and circumstances shown by the evidence, we are unable to say 
that the decision of the trial court is not correct. Wright v. Peabody 
Coal Co., Ind. Sup. 1948, 77 N. E. 2d 116, 119; McKee v. Mutual Life 
Ins. etc., Co., 1943, 222 Ind. 10, 51 N. E. 2d 474; Wm. P. Jungclaus Co. 
v. Ratti, 1918, 67 Ind. App. 84, 118 N. E. 966. 

Finding no reversible error in the record, the judgment of the trial 
court is hereby affirmed. 


Assignment of Checks Dishonored for “Insufficient 
Funds ”’ 


Grant v. Reed, Supreme Court of Kansas, 193 Pac. Rep. (2d) 214 


A check of itself does not operate as an assignment of any part 
of the funds to the credit of the drawer with the bank, and the bank 
is not liable to the holder, unless and until it accepts or certifies 
the check. 

Assuming the oral assignment of the checks in the instant case, 
after they were dishonored and known to be dishonored, could con- 
stitute a valid transfer of some right, it is clear no money passed and 
none could thereafter be collected from the bank by virtue of the 
assignment. The checks having been dishonored for “insufficient 
funds” had spent their force as an order on the bank to pay to the 
payee, and subsequent assignment of the checks by the payee did 
not create a greater right in the assignee. 


Action by Julia A. Grant against Lloyd M. Reed, alias Floyd Rus- 
sell, on a promissory note wherein service of garnishment summons was 
made on J. C. Edwards, and Clarence E. Jones interpleaded. Judgment 
on the note was entered in favor of plaintiff. From an order overruling 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §279. 
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the principal defendant’s motion to discharge the defendant garnishee, 
the principal defendant appeals; from an order overruling the inter- 
pleader’s motion to release property attached by the garnishment proc- 
ess, the interpleader appeals. 

Affirmed. 

See, also, 163 Kan. 697, 186 P. 2d 239. 

Carl I. Winsor, of Wichita (Harlin E. Bond and Rupert Teall, both 
of Wichita, on the brief), for appellants. 

P. K. Smith, of Wichita (Ralph E. Gilchrist and Leroy Warner, both 
of Wichita, on the brief) , for appellee. 


WEDELL, J.—This is an appeal by the defendant from an order 
overruling his motion to discharge the defendant garnishee and by an 
interpleader from the order overruling his motion to release property 
attached by garnishment process. 

The plaintiff recovered a judgment on a promissory note against 
the principal defendant, Lloyd M. Reed, in the city court of Wichita 
in the sum of $685.00 together with interest at six per cent and costs. 
On the same date the action was filed plaintiff procured service of gar- 
nishment summons on J. C. Edwards. The garnishee answered and 
admitted: . He was indebted to the defendant in the sum of $4,512.88, 
which indebtedness he said was represented by two checks he previ- 
ously had issued and delivered to the defendant; that the checks were 
dishonored by the bank because of “insufficient funds”; a criminal ac- 
tion entitled State v. Edwards was pending in the city court as a re- 
sult of the issuance and delivery of those checks. 

The interpleader, Clarence E. Jones, and the defendant, Lloyd M. 
Reed, were represented by the same counsel. The interpleader claimed 
the checks had been assigned to him by the defendant Reed prior to 
the service of the garnishment summons. The city court discharged 
the garnishee and the plaintiff appealed. 

In the district court the interpleader, in substance, testified: The 
two checks involved were marked “insufficient funds” by the bank be- 
fore they were assigned to him by the defendant. Counsel for the in- 
terpleader advised the district court the checks were not endorsed by 
the defendant but that defendant orally assigned the proceeds of the 
two checks to the interpleader. 

The garnishee, Edwards, did not testify. I. H..Stearns, called as a 
witness on behalf of the interpleader, in substance, testified: He was 
the attorney for the garnishee and had been at all times during these 
transactions; at the time of the service of the garnishment summons 
the garnishee was indebted to the defendant for lumber he had pur- 
chased and that he continued to be indebted to the defendant for such 
lumber in the sum of $2,800.00; the checks were given for the purchase 
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price of the lumber but the garnishee was not indebted to the defend- 
ant in the total amount of the checks because the amount of the checks 
was in excess of the ceiling price; the garnishee did owe the defendant 
$2,800.00; the garnishee was willing to pay that money into court. 

The defendant did not testify. Upon this record the district court 
found that at the time of garnishment C. E. Edwards was indebted to 
the defendant in excess of $716.37 and directed him to pay into the 
office of the clerk of the district court the sum of $695.27 in satisfac- 
tion of plaintiff’s judgment rendered in the action and the sum of $21.10 
as costs. The defendant and the interpleader have appealed. 

Appellants contend the indebtedness of Edwards was not garnishable 
at the time the summons in garnishment was served on him. They 
rely on a portion of G. S. 1935, 60-955 which reads: 


“No judgment shall be rendered upon a liability of the garnishee aris- 
ing either: 

“First. By reason of his having drawn, accepted, made, endorsed, or 
guaranteed any negotiable bill, draft, note, or other security.” 
and on G. S. 1935, 52-418 which provides: 

“An instrument negotiable in its origin continues to be negotiable 
until it has been restrictively endorsed or discharged by payment or 
otherwise.” 


Appellants argue the checks originally were negotiable instruments; 
they were not restrictively endorsed, as those terms are understood 
under the uniform negotiable instruments act, or discharged by pay- 
ment or otherwise and were, therefore, negotiable instruments at the 
time the garnishment summons was served. 

We need not determine the validity of those contentions. As we 
view it the liability of the garnishee on which the instant judgment was 
rendered did not arise by reason of the checks the garnishee executed 
and delivered to the defendant. The liability arose out of the debt the 
garnishee continued to owe the principal defendant. The checks did 
not extinguish the debt. Under the evidence the indebtedness existed 
at the time the garnishment summons was served notwithstanding 
checks had been issued therefor. The attorney for the garnishee ad- 
mitted the garnishee owed a debt of $2,800.00 at the time the garnish- 
ment summons was served and at the time of trial in the district court. 
The garnishee accordingly offered to deposit that amount with the clerk 
of the district court. 

Assuming the oral assignment of the checks, after they were dis- 
honored and known to be dishonored, could constitute a valid transfer 
of some right, it is clear no money passed and none could thereafter 
be collected from the bank by virtue of the assignment. The checks 
having been dishonored had spent their force as an order on the bank 
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to pay to the payee. The subsequent assignment of the checks by the 
payee did not create a greater right in the interpleader. 

The giving of a check by a debtor for the amount of his indebted- 
ness to the payee is not, in the absence of an express or implied agree- 
ment to that effect, a payment or discharge of the debt. The presump- 
tion is that a check is accepted on condition that it shall be paid. With 
the exception of a few jurisdictions the authorities are unanimous in 
supporting this rule. Baker-Evans Grain Co. v. Ricord, 126 Kan. 107, 
111, 267 P. 14; Garden City Production Credit Ass’n v. Marcotte, 156 
Kan. 213, 215, 131 P. 2d 702. In the instant case there was no evidence 
to rebut the presumptive acceptance of the checks by the payee. The 
condition on which the checks were accepted had failed before the inter- 
pleader received them. 


It is settled that the mere taking of a bank check is not a payment 
of the debt (Kermeyer v. Newby, 14 Kan. 164; Mordis v. Kennedy, 23 
Kan. 408, 409, 33 Am. Rep. 169) and if the check is not paid, the party 
may return it and sue on the original debt. Baker-Evans Grain Co. v. 
Ricord, supra, 126 Kan. page 111, 267 P. 14. 

G. S. 1935, 52-1706 reads: 


“A check of itself does not operate as an assignment of any part of 
the funds to the credit of the drawer with the bank, and the bank is not 
liable to the holder, unless and until it accepts or certifies the check.” 
See, also, In re Estate of Brown, 159 Kan. 408, 412, 155 P. 2d 445. 

Most of the decisions relied upon by appellants are note cases. One 
is a check case. They have been examined with care. The principles 
announced therein do not justify a reversal of the judgment rendered 
under the testimony in the instant case. 


The judgment is affirmed. 


Rights of Survivor in Safe Deposit Box in 
Joint Names 


Richards v. Richards, Court of Chancery of New Jersey, 58 Atl. Rep. (2d) 544 


The mere fact that safe deposit box was rented in the joint names 
of son and mother does not operate to give the survivor property 
rights in the contents of the box. All that can be deduced from the 
way in which the box was rented is that it was the intention of the 
parties that either might qualify himself or herself to have access 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §608. 
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to the box. It does not determine the ownership of the contents of 
the box or justify the conclusion that there existed a joint owner- 
ship with a right of survivorship in the property contained therein. 


Suit by Grace Richards against Ruth Richards, individually and as 
executrix and executrix de son tort of estate of Cecil Richards, deceased, 
and another, to compel specific performance of alleged oral agreement 
to make a will in favor of plaintiff, wherein defendants filed a counter- 
claim. 

Decree advised in accordance with opinion. 

Peter Hofstra, of Paterson, for complainant. 

Dolan & Dolan, of Newton (Emanuel A. Honig, of Newark, of coun- 
sel), for defendant. 

J. Albert Homan, of Trenton, for administrator ad litem. 


KAYS, Vice Chancellor—The bill of complaint in this case was 
filed to compel the specific performance of an alleged oral agreement to 
make a will in favor of the complainant. The suit was originally be- 
gun against Ruth Walsh Richards, individually and as executrix de 
son tort of the estate of Cecil Richards, deceased. Subsequently, the 
Clerk in Chancery was appointed the administrator ad litem and was 
named as an additional party defendant. Both defendants deny the 
material allegations of the bill and seek a decree based on a counter- 
claim for $5,000 deposited in a safe deposit box rented from the Sussex 
County Trust Company in the joint names of the complainant and 
the decedent. 

Complainant contends that upon the death of her husband in 1933, 
she was the sole beneficiary under his will, became the owner of a hotel 
and tavern business in the Borough of Franklin, Sussex County; that 
between March 8, 1933, and May 26, 1934, she and her son, Cecil 
Richards, the decedent, entered into an agreement whereby the com- 
plainant agreed to permit Cecil Richards to manage the business for her 
and to keep for himself the net proceeds thereof in consideration of his 
promise to devise and bequeath all his estate to the complainant as sole 
beneficiary in the event that he predeceased her. 

The evidence disclosed that on May 26, 1934, the decedent executed 
a will leaving his entire estate to the complainant and that on October 
1, 1943, he executed another will revoking the first and leaving his en- 
tire estate to his wife, Ruth Walsh Richards, the defendant, subject to a 
life estate whereby his mother, the complainant, was to be paid $10.00 
per month during her lifetime. 

Equity will enforce such an agreement at the suit of one who has 
completely performed his part if the agreement be sufficiently proved 
and established. See, Johnson v. Hubbell, 10 N.J.Eq. 332, 66 Am. Dec. 
773; Lings v. Urquhart, 106 N.J.Eq. 506, 151 A. 391, affirmed 109 N.J. 
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Eq. 131, 156 A. 377; Hendershot v. Hendershot, 135 N.J. Eq. 232, 37 A.2d 
770. Parol agreements of this character, however, are subject to. close 
scrutiny. They are permitted to stand only when established by evi- 
dence that is cogent, clear and convincing, leaving no doubt with respect 
to their actual making and existence. Burdick v. Grimshaw, 113 N.J.Eq. 
591, 168 A. 186 and cases cited therein. 

The only evidence produced by the complainant with respect to the 
making of the agreement is conflicting and contradictory. Complainant’s 
daughter, Sarah, testified that the agreement consisted of the decedent’s 
promise to leave his entire estate to the complainant in return for her 
promise that the decedent should manage the business and receive all 
the income therefrom. Howver, Sarah’s husband, James Moneypenny, 
testified that the agreement consisted of the decedent’s promise to leave 
his estate to his mother; that he would maintain her during her lifetime 
and deliver over all the income from the business to her if she permitted 
him to operate the business. 

Evidence of this kind does not meet the standard of proof which is 
required in these cases. It is not so clear, cogent and convincing as to 
leave no doubt with respect to the making and existence of the alleged 
parol agreement which complainant seeks to enforce. 

Moreover, the consideration for the agreement, assuming there was 
one, was tainted with illegality. The liquor license which was used in 
the conduct of the business was issued to the complainant. Evidence 
was produced to show that the license was so issued because the de- 
cedent was ineligible as a licensee for the reason that he had been con- 
victed of a crime. In Lachow v. Alper 130 N.J.Eq. 588, 23 A.2d 595, 
the court said that the statute “R.S. 33:1-26 N.J.S.A., discloses a clear 
legislative intent that licencees should hold their licenses free from any 
device which would subject the licenses to the control of other persons.” 
Certainly a grant of the right to operate a liquor business by a licensee 
and to take all the profits therefrom is a device which subjects the privi- 
lege conferred by the license to a stranger and is contrary to public 
policy. 

I am convinced from the evidence that the complainant was not the 
owner of the business which she claims to have permitted her son to 
manage. She asserted that the ownership thereof came to her under 
the will of her husband who died in 1933. The complainant was the 
executrix of her husband’s estate. As such she filed an Inheritance Tax 
report in which she did not list the business or the contents of the hotel 
as an asset of her husband’s estate. This is strong evidence against her 
contention of ownership. Her solicitor objected to the admission in 
evidence of the Inheritance Tax report. Such objection is without merit. 
The statute upon which he relies to exclude such evidence, R.S. 54:33-8, 
N.J.S.A., pertains to the returns made by appraisers and all data other- 
wise gathered by the State Tax Commissioner. This statute should be 
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read in the nght of R.S. 54:34-9, N.J.S.A., which states, in part, as fol- 
lows: 


“The appraiser shall make report thereof to the state tax commis- 
sioner, together with such other facts in relation thereto as the state tax 
commissioner may by order require.” 


The “data otherwise gathered by the state tax commissioner,” stated 
in RS. 54:33-8, N.J.S.A., refers to “such other facts in relation thereto 
as the state tax commissioner may by order require,” as stated in RS. 
54:34-9, N.J.S.A. An Inheritance Tax report submitted by the personal 
representative of a decedent is not in that category of privileged com- 
munications which is set forth in RS. 54:33-8, N.J.S.A. 

The testimony of an officer of the Sussex County Trust Company 
established that Cecil Richards, the decedent, rented a safe deposit box 
from that institution on May 9, 1942, in the joint names of himself and 
the complainant. One entry only was made to the box. The decedent 
made this entry and consequently placed the $5,000 found therein after 
his death. Complainant admits that she did not put the money in the 
safe deposit box and does not claim that the money was originally hers. 

The mere fact that the safe deposit box was rented in the joint names 
of the decedent and complainant does not operate to give the survivor 
property rights in the contents of the box. All that can be deduced from 
the way in which the box was rented is that it was the intention of the 
parties that either might qualify himself or herself to have access to the 
box. It does not determine the ownership of the contents of the box 
or justify the conclusion that there existed a joint ownership with a 
right of survivorship in the property contained therein. See, In re 
Wohleber’s Estate, 320 Pa. 83, 181 A. 479, 101 A.L.R. 832. I conclude, 
therefore, that the contents of the safe deposit box is the property of 
the personal representative of the decedent’s estate. 

I am also of the opinion that the complainant should account for her 
use and occupation of the premises during the pendency of these pro- 
ceedings. If the parties cannot agree on an amount, I shall order the 
taking of additional proofs in order that final relief may be granted. 

I shall advise an order in accordance with the views above expressed. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Disclosure of Self-Dealing 


In re Enger, Minnesota Supreme Court, No. 34,422 


Because a beneficiary may rely upon the disclosures in the trustee’s 
account and the petition for its allowance, a proceeding for the allowance 
of the account does not impose upon the beneficiary as an ordinary 
adversary the burden of making his own inquiry to ascertain the trust 
of the trustee’s disclosure; where the trustee’s account and the petition 
for allowance thereof do not apprise the beneficiaries of self-dealing 
by the trustee, self-dealing is not a matter involved in the accounting 
and a decree is not res judicata on the subject. 
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Failure to Provide for Contingency 


Estate of Verner, Pennsylvania Supreme Court, No. 113 


Trust corpus which was to be distributed and paid over to certain 
persons “upon the death of any one of my said four nephews, leaving 
lawful issue surviving” passed as intestate property of the testatrix upon 
the death of any of the nephews without lawful issue surviving, since 
testatrix failed to provide for distribution of any one of the four 
shares upon the death of the nephews, life tenants, without issue sur- 
viving. 


Encroachment Upon Corpus of Trust 


Northwestern National Bank of Minneapolis v. Balch, Minnesota Supreme 
Court, No. 34,416 

Where by his will testator gave the residue of his estate in trust 
if his wife survived him, with directions to the trustees to pay the 
“income” therefrom monthly in equal shares to his wife and two 
daughters by a prior marriage, with a proviso that, if the one-third of 
the “proceeds” of the trust was insufficient for his wife’s support in the 
style and manner in which he supported her, the trustees in their 
discretion were authorized to apply so much of the shares thereof given 
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to the daughters as the trustees deemed necessary for such purposes, 
with resulting diminution of the shares given to the daughters, the 
widow was not entitled to support out of corpus, but from income only. 


Gift to Issue 





In re Woolsey, N. Y. Surrogate’s Court, 119 N. Y. L. J. 151 


A will providing that if the life beneficiary of a trust estate failed to 
exercise the power of appointment given her, then the remainder was 
to go to the beneficiary’s “lawful issue” or in default thereof to her 
“lawful heirs,” was construed as providing for distribution on a per 
stirpital basis. The omission of an explicit direction for a per stirpital 
distribution does not defeat the manifest intent of the testatrix that 
the issue should share on that basis. 


Heirs’ Sale of Real Estate 





Coffey v. McEwen, Tennessee Court of Appeals 
Heirs or devisees who sell the realty of their ancestor at private sale 
are personally liable for the proceeds of such sale to unpaid creditors 
of the estate when the estate is insolvent, and the proceeds from such 
private sale are trust funds for payment of creditors of the estate. 


Power of Appointment 





In re Colonial Trust Co., N. Y. Supreme Court, 119 N. Y. L. J. 86 


A grantor who created a trust for his own benefit and provided that 
upon his death the trust property was to be disposed of in such manner 
as he might appoint by will, effectively exercised the power of appoint- 
ment by making a will which disposed of “all the rest, residue and re- 
mainder” of his estate, since the trust estate fell within the residuary 
clause of the will. 


Vested Remainders Subject to Condition Subsequent 





Attorney Generals Opinion, Oregon 
A devise in trust for the life tenant, upon whose death the trust 
estate was to be divided among five named children, with the provision 
that if any of the children should die without leaving bodily issue their 
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portions of the estate should pass to the remaining children, and if any 
of the five named children should die leaving issue surviving them such 
issue should receive the parent’s portion of the estate, created vested 
remainders subject to being divested. Consequently, where the re- 
mainderman predeceased the life tenant he did not receive an interest 
which was subject to inheritance taxation. 


Equitable Conversion of Realty 


In re Rochester Trust and Safe Deposit Co., N .Y. Supreme Court 


Provisions in a will empowering the executor and trustee to sell 
and convey real estate for the purpose of carrying out the provisions 
of the will and mention of a “building fund” in the residuary clause of 
the will, giving property for a charitable purpose, indicate an intention 
that testator desired his real estate sold and the praceeds used for the 
purpose of the charitable gift to erect a new chapel with the “building 
fund,” notwithstanding the fact that in such gift testator used the 
word “devise” in addition to the word “bequeath.” Therefore, an equit- 
able conversion results and the gift for charity is one of personal 


property. 


Payment of Trust Income; Military Service of Beneficiary 


Spaulding v. Morse, Massachusetts Supreme Judicial Court 


The trustee of a trust created solely for the maintenance, support 
and education of the minor beneficiary was not required to make pay- 
ments of the trust income on behalf of the beneficiary for the period 
during which said beneficiary served in the armed forces of the nation, 
since during that period he was maintained by the government and 
was not a student in any higher institution of learning. 


Decedent’s Reservation of Right to Add to Trust 


The Central Trust Co., Administrator v. U. S., U. S. Circuit Court of Appeals, 
Sixth Circuit, No. 10,540 


In 1920 decedent created a trust which provided for successive life 
estates in herself and two others and for the transfer of the remainder 
and accumulated income to a conservatory of music. If the decedent 
should survive the two other life tenants and if during her life the con- 
servatory of music went out of existence, the decedent reserved “the 
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right to add to and supplement the trusts herein set forth with reference 
to the distribution of the trust estate herein provided for at the time 
of her death.” The decedent disposed of her entire interest in the trust 
estate, retaining no part of it, but what she did reserve was the right 
to add to the trust estate and to supplement its provisions with reference 
to the final distribution. She did not reserve the right to take away 
or retain any part of the trust for herself or to designate another bene- 
ficiary. Therefore, the administrator of the decedent’s estate was en- 
titled to a refund of that portion of the estate tax attributable to the 
inclusion of the trust corpus in decedent’s gross estate. 


Obligations and Liability of Executor Who Becomes Director of 
Corporation in Which His Estate Owns Stock 





In the matter of Hyman Mates, Court of Appeals, N. Y., 119 N. ¥. L. J. 1451 

An executor whose estate was the principal stockholder of a cor- 
poration, and who became, as did also his coexecutor, a director and 
officer of the corporation, is subject to surcharge for losses incurred 
by the estate in consequence of the payment, with his acquiescence, of 
excessive compensation by the corporation to his coexecutor. An execu- 
tor who, to carry out his trust, becomes a director of a corporation in 
which moneys of the estate are invested remains an executor and has 
the obligations of an executor as well as of a director, and he is liable 
to the estate for losses suffered by it through his fault without regard 
to whether or not he would be held liable in an action by the corporation. 
An executor is not ordinarily liable for the acts of a coexecutor, but 
if he knows of and consents to a misapplication of funds of the estate 
by a coexecutor he is liable for what the coexecutor has thus received. 


Retention of Trust Investments Which Ceased to Be Legal 





In re Meiselman, N. Y. Surrogate’s Court, 119 N. Y. L. J. 112 

Where the will contained no express authority to the contrary, the 
trustee was authorized to invest the trust funds only in securities 
authorized by statute for trust investments generally, and where rail- 
road bonds were legal investments at the time when they were acquired 
by the trustee but did not appear on the most recent list of securities 
issued by the state superintendent of banks available as investments 
for trust funds it was for the trustee to determine in the discharge of 
his fiduciary obligations and in the exercise of sound business judg- 
ments whether the investments in such railroad bonds were to be con- 
tinued and for how long they might properly be held. 
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Executor’s Implied Power of Sale 





Weber v. Beales, New Jersey Court of Errors and Appeals, No. 240 


Since testator’s provision that certain real property “to be sold and 
the proceeds derived, divided equally between my daughters” directed 
the sale of said property and division of the proceeds but did not state 
who was to make such sale and did not specify that the recipients of the 
proceeds, testator’s daughters, make such sale, the court concluded that 
the executor is of necessity the only person to make such divisions or 
distributions; the property was not devised in specie to the daughters 
and it was not intended that either of them have the power to sell, but 
the executor, in order to carry out his duty of distributing the proceeds, 
had to sell the property. 


Estate for Life or Widowhood 





Keen v. Rodgers, Georgia Supreme Court, No. 16,116 


In the following provision: “I give, bequeath and devise to my wife, 
all of my property, both real and personal, to be hers so long as she 
may live and remain single and does not remarry. She is to have 
the right to sell and dispose of any of the personalty that I may die 
possessed of and use the money as she desires. Upon the death or 
re-marriage of my said wife, I hereby will and direct that all of my 
property, be equally divided among my children then in life. It being 
my intention that my said wife shall have a life estate in all of said 
property during her widowhood,” testator created an estate in his wife 
for life or widowhood only, with remainder over to his children, and the 
provision granting the wife the right “to sell and dispose of any of the 
personalty and use the money as she desires” did not enlarge the life 
or widowhood estate to a fee simple estate. 


Community Property Agreements—Revocation by Subsequent 
Will 





In re Brown, Washington Supreme Court, No. 30,290 


Community property agreement executed by husband and wife, 
making all of their property, community and separate, the community 
property of both spouses, with title vesting in the survivor upon the 
death of one, and executed in conformance with the statute permitting 
such agreements, were not revoked by a will subsequently executed 
by the wife, so that upon her death, all of her property (with certain 
exceptions not pertinent here) became the property of her husband. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Gifts of Future Interests 


Nichols v. Commissioner, U. S. Tax Court, T. C. Memo, Docket 
Nos. 12324, 12333 

In 1943 petitioners conveyed certain common stock to a trustee 
as gifts for the use and benefit of their six grandchildren. The trust 
indenture established a separate fund for each beneficiary, the income 
of which was to be applied to the tuition and education of that bene- 
ficiary in such amounts as the trustee should deem necessary or proper. 
Any income of each fund not so applied for the particular beneficiary 
could be applied toward the educational requirements of his brother 
or sister, the other trust beneficiaries, in whatever proportions the 
trustee might consider desirable and without any duty to maintain 
equality among the several beneficiaries. Remaining income was to be 


accumulated for distribution, together with the principal, when the re- 
spective beneficiaries attained majority. It was held that these gifts 
were gifts of future interests, for which no exclusions are allowable under 
section 1003 (b) (3), I. R. C. 


Valuation of Closely Held Stock 


Estate of W. H. Poley v. Commissioner, U. S. Circuit Court of Appeals, 
Third Circuit, No. 9535 

Decedent held 400 shares of stock in a close corporation, whose stock 
was owned primarily by three families which had controlled the corpo- 
ration for over 100 years. The executor returned the stock at $120 a 
share and the Commissioner, basing his value upon a capitalization of 
earnings of $40 a share, assessed a deficiency based upon a valuation of 
$180 a share. The stock was valued by the Tax Court at $150 a share. 
With the company sound in all respects and having an excellent divi- 
dend and earnings record, a sale of stock near the valuation date for 
$144 a share was considered by the Tax Court as offering a better in- 
dication of value than a forced sale at $120 a share and other isolated 
sales At $180 a share. Where the Tax Court’s failure to apply the block- 
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age rule in valuing the stock is questioned on appeal, that Court’s de- 
cision nevertheless is affirmed on the facts, which are regarded as fur- 
nishing a reasonable basis for its conclusion. 


Deposits in U. S. Bank By Nonresident Aliens 





Estate of F. H. Gade v. Commissioner, U. S. Tax Court, 10 T. C. No. 76 


Money of decedent held by bank in agency account “subject to 
owner’s instructions” is held excluded from gross estate as “moneys de- 
posited,” within the meaning of Internal Revenue Code, section 863 (b). 
The property in dispute is money; it was deposited with a person carry- 
ing on the banking business; and the decedent by or for whom it was 
on deposit was not a citizen of the United States and was not engaged 
in business here at the time of his death. If foreign investors are de- 
terred from placing funds in bank accounts by the fear that the prop- 
erty will be subjected to estate tax in the United States, the effect 
would presumably be similarly adverse in respect of funds subject to 
decedent’s order but growing out of arrangements calling for custody 
or management. Only by attributing to the word “deposit” a narrow 
and technical meaning, entirely at variance with the language of the 
statute and with its declared spirit, is there ground for denying the 
claimed exclusion. 


Payment of Tax on Community Income as Contribution to 
Joint Estate 





Estate of John E. Burrell v. Commissioner, U. S. Tax Court, 7 T. C. Memo, 
Docket No. 11,886 

Decedent’s wife filed separate income tax returns for 1941-1943 and 
paid the taxes on one-half of the community income for those years. 
It was held that a trust was not thereby impressed upon property held 
jointly by decedent and the wife, which had been derived from com- 
munity income earned by him. As the taxes paid by her did not repre- 
sent a contribution by her to the joint estate, they were not excludable 
in determining the property subject to tax. 

The argument that there was a trust relationship between husband 
and wife is not at all sufficient to establish the proper basis for a con- 
tribution to the estate within the intendment of section 811(e) (1) of the 
Code. The statute sets a definite test for an exception to the rule that 
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the interest held as joint tenants by the decedent and another is in- 
cludible in his gross estate and there is nothing, either by way of trust 
relationship or legal consideration, to support separate ownership or 
contribution by the wife of the funds here in question so that they 
should not be included in the joint estate and therefore within the gross 
estate of the decedent. 


Estate Tax Deduction for Charitable Bequests 





Estate of Annie Sells v. Commissioner, U. S. Tax Court, 10 T. C. No. 91 


The decedent at the age of 78 without legal advice wrote out in 
longhand her will consisting of four paragraphs. In the third paragraph 
she said “I would like to set aside as an educational loan fund my Bank 
Stock in The Orange National Bank, the dividend to be used to provide 
scholarship first to relatives or other boys or girls” and “I wish that 
$200 per year be given for Missions, or where most needed to The First 
Methodist Church in Orange, Tex. The Pastor and Stewards as trus- 
tees.” The decedent died the following year on February 9, 1945. As 
a result of proceedings in the probate court the bank stock, having a 
value of $22,125, was turned over to a trustee by the executors to 
administer as a trust in perpetuity. The decedent was survived by 11 
relatives of scholastic age. During the first two years the trustee col- 
lected $3,300 as dividends and paid out $400 to the church, $112.50 as 
trust fees, and five scholarships of $500 each to grandnephews and 
grandnieces of the decedent. 

It was held that the value of the bank stock is deductible from the 
gross estate of the decedent under section 812(d), I. R. C. as a bequest 
to a trustee to be used by such trustee exclusively for religious or edu- 
cational purposes. 











Interest Rates 


PEAKING before the National 

Association of Mutual Savings 
Banks, Murray Shields, vice-presi- 
dent of the Bank of Manhattan 
Company of New York, expressed 
the opinion that the coming dec- 
ade will witness “a reaffirmation of 
old-fashioned precepts as to inter- 
est rates and a calling into ques- 
tion of many of the theories which 
have played so important a role in 
government fiscal and monetary 
policies during the past fifteen 
years.” 

Mr. Shields feels that future 
events will probably force a re- 
orientation of our thinking about 
interest rates. In this connection, 
he makes the following observa- 
tions. 


1. In the decade ahead, we will 
be more disposed to adopt the view 
that the level of interest rates and 
bond yields is less important to our 
national welfare than many other 
factors. Among such factors are 
the soundness of our credit system, 
the strength of savings institutions, 
the adequacy of savings in relation 
to the demand for funds in an ex- 
panding economy, as well as the 
protection of the purchasing power 
of our money and of our savings. 
We will come to the conclusion 
that the foregoing are more vital 
to our welfare than the cost of 
credit to the Treasury or the mar- 
ket prices of Government obliga- 
tions. We will also recognize the 
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fact that too low interest rates rep- 
resent an open invitation to the 
type of monetary expansion that 


converts productive prosperity 
into an inflationary boom. 


2. Stability of interest rates and 
bond yields will probably cease to 
be the almost exclusive objective 
of government fiscal and banking 
policies. From hard experience we 
will learn that stable interest rates 
can contribute to instability in 
business; that fluctuations in the 
price of credit are essential if the 
complex mechanisms of money and 
credit are to fulfill their proper 
function within the economy. 


3. We will reach the conclusion 
that the best way to deal with our 
large national debt will be to grow 
up to it. Public debts can be repu- 
diated through inflation, or re- 
duced rapidly by backbreaking 
taxes. Another and better alterna- 
tive, however, provides for the re- 
lease of those forces making for 
business expansion and growing up 
with the debt. It is likely that we 
will try to match the rise in the 
national debt with a correspond- 
ing increase in production and in- 
come. While there is much to com- 
mend a policy embodying a rapid 
reduction of the national debt, we 
may decide to reduce taxes as a 
stimulant to business—with the 


hope that revenues will be suf- 


ficiently large to enable us to cut 
the debt moderately. The poten- 
tialities of this country can be 
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realized only if we adapt our poli- 
cies to the necessities of a high in- 
vestment economy. 

4. We will be disposed to take 
less seriously representations by 
governmental officials of their in- 
tention to control or set the pat- 
tern of interest rates. At the end 
of the war, governments of most 
nations were determined to hold 
interest rates and bond prices at 
wartime levels. Most of the gov- 
ernments were under the illusion 
that such control was within their 
power; central bank officials de- 
clared that no material declines in 
bond yields or advances in interest 
rates would be tolerated. Never- 
theless, during the past two years, 
bonds of many governments have 
declined in price. For example, 
French obligations are off 28 points 
from early 1946 while British con- 
sols have declined 23 points in the 
last year and a half. Belgian bonds 
are off 16 points and Swiss bonds 
are down about 3 points. Canada, 
it may be observed, recently 
dropped its pegs about 5 points. 

Government power to control 
prices never seems to be quite as 
effective as anticipated. We are 
in the process of learning that, in 
the long run, price controls of credit 
—like commodities—are not likely 
to work out very well. 

5. The trend of interest rates, 
over the longer term, is likely to 
reflect the threat of a world-wide 
shortage of capital; in the interim, 
of course, both interest rates and 
bond yields will be responsive to 
changes in demand, as _ business 
ebbs and flows. A persistent short- 
age of capital will give an upward 
lift to the trend of the price of 
money. The shortage of capital is 
world-wide in scope and has its 
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origin in the almost universal so- 
cialization of the tax structure, 
which constricts savings in the high 
savings income brackets. At the 
same time, it must be realized that 
the world is at the threshold of a 
period of vigorous expansion in in- 
dustrial capacity; this is the result 
of the rapid increase of population, 
the inability of industry to expand 
during the depression years, the 
vast destruction during the war, 
and the technological changes 
which offer an opportunity to ex- 
pand capacity and to industrialize 
the less well-developed areas of the 
world. 

Most of the world’s demand for 
capital expansion converges on this 
country and should, in time, be re- 
flected in our securities markets. 

6. Just as we had a problem of 
determining where the money for 
investment could be obtained in 
prosperity, so will we experience 
the same problem in depression. 
It is conceded that a socialized tax 
structure makes it difficult to gen- 
erate the vast amount of equity 
and debt funds needed by indus- 
try in good times; the Government 
will face a no less difficult problem 
of raising funds in a depression. 

The expectation is wide-spread 
that the Government will spend bil- 
lions of dollars to shore up our 
economy in the event that there is 
a slump in private business; it has 
already insured tens of billions of 
deposits, billions of mortgages, as 
well as the level of agricultural 
prices. More billions of unemploy- 
ment insurance funds will have to 
be provided in times of need. Then, 
again, vast outlays for public works 
projects and private relief will have 
to be made; in addition, tens of 
billions of Treasury demand obli- 








gations are outstanding and may 
be redeemed in a period of de- 
pression. | 

Just where will the Government 
obtain these funds? The debt al- 
ready stands at a quarter of a tril- 
lion dollars while tax revenues and 
spending are at the $40 billion 
level. Since the leverage in the 
tax structure is high, a decline in 
business will witness a sharp re- 
duction in tax receipts. This poses 
the problem of determining where 
the money to stimulate our econ- 
omy will come from when we hit 
bad times. 

7. The nation’s financial institu- 
tions will find basis for reaffirming 
their faith in the time-tested stand- 
ards of financial strength in the 
years ahead. We should not be 
lulled into a sense of false security 
as to the need for real quality in 
loans and investments, the appro- 
priateness of carefully adjusted 
maturity positions, and the old- 
fashioned standards of credit 
worthiness. The Government has 
been on a financial binge during 
the last 15 years and the current 
subnormal level of business failure 
liabilities will not persist indefi- 
nitely. 

8. We may have occasion to re- 
cast our thinking about price- 
earning ratios and bond yields in 
relation to their “real” level after 
taxes. A current yield of 8 per cent 
is no higher than a 4 per cent yield 
was in times before back-breaking 
taxes were levied. In itself, this 
impedes corporate entry to the 
capital market. 

Mr. Shields notes that the afore- 
mentioned considerations point to 
the following conclusions: Despite 
the many elements of uncertainty 
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which exist, there is much to sup- 
port the view that the long-term 
interest trend will be moderately 
upward for a long while to come. 
It is possible, he observes, that the 
first phase of the upward postwar 
readjustment in interest rates and 
bond yields was completed in the 
early part of this year. Certainly, 
allowance should be made for the 
probability that the movement of 
yields and rates may be downward 
in periods when private demand 
for credit is light and when the 
Government is an active borrower. 
But, Mr. Shields observes, these 
are apt to be interruptions in the 
longer upward trend. 


Rearmament and Inflation 


Harold V. Roelse, vice-president 
of the Federal Reserve Bank of 
New York, declared that it is not 
as yet certain that the rearmament 
program will necessarily have 
strong inflationary effects; nor does 
he believe that the program will 
necessarily involve heavy demands 
for bank credit in the near future, 
or call for the use of strong meas- 
ures to restrain the use of credit 
in other fields. 


Addressing a round-table con- 
ference of the National Industrial 
Conference Board, Mr. Roelse 
pointed out, however, that the re- 
armament program, together with 
foreign aid and tax reduction, has 
already exerted a powerful influ- 
ence on public psychology. For 
this reason, he remarked, it is not 
safe to adopt a complacent atti- 
tude on the basis of the levelling 
off in the commodity price index 
during the early months of the 
year and the signs of greater re- 
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sistance to inflationary trends in 
some fields. 

Nevertheless, the picture could 
change radically if government ex- 
penditures should be greatly ex- 
panded over the levels now con- 
templated, either for national de- 
fense or any other purpose. In such 
event, strong measures might be 
required to prevent an active re- 
newal of inflationary tendencies. 
Today, it must be realized, there 
is no such slack in our economy 
as there was before the war. Ac- 
cordingly, expanded government 
demands on the productive capac- 
ity of the ‘nation presumably 
would then require the curtailment 
of other demands; they would also 
lead to such measures as higher 
taxation, stimulation of savings, 
diversion of materials and labor 
from less essential purposes, as well 
as restraints on the unnecessary 
expansion of credit and the money 
supply. 

Under such circumstances, Mr. 
Roelse concludes, monetary con- 
trols would have a part to play in 
resisting inflationary pressures, al- 
though they would fill a support- 
ing rather than a leading role. 


Capital Funds 


In face of opinions expressed to 
the contrary, Albert R. Koch, 
economist of the Federal Reserve 
Board’s Division of Research and 
Statistics, declares that there is 
currently too much capital avail- 
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able for industrial expansion, 
rather than too little. Mr. Koch 
also contradicts the prevailing be- 
lief that there has been a severe 
dearth of new equity financing. In 
this connection, he points out that 
new money secured by corpora- 
tions through preferred and com- 
mon shares totaled about $1.3 bil- 
lion in 1946 and 1947; this was 
more than any year except 1928 
and 1929. 

It is also noteworthy that busi- 
ness corporations now enjoy a 
more favorable equity-debt ratio 
than before the war; this is the re- 
sult of the sale of new stock issues 
and the rise in the amount of un- 
distributed profits. Furthermore, 
it may be observed, low interest 
rates have reduced the ratio of in- 
terest to profits to considerably 
lower levels than pre-war. 

In the long run, however, Mr. 
Koch concedes that changes in the 
tax structure may have to be made 
to facilitate the flow of individual 
savings into private investment. 
Nevertheless, while Government 
expenditures remain high, a great 
deal of progress in this direction 
cannot be expected. The flow of 
capital could also be facilitated by 
the liberalization of laws control- 
ling the investments of such insti- 
tutions as insurance companies, and 
the development of new types of 
organizations to provide equity 
capital, particularly to small busi- 


ness. 
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AGRICULTURAL CREDIT 
Articles 


A FIVE POINT SOIL CONSERVATION 
PROGRAM. By Charles E. Funk- 
houser. Banking.» June, 1948. P. 50. 
Tells how the tide of soil erosion was 
stemmed in the famous palouse region of 
eastern Washington and Idaho 


NUMBER OF BANKER AGRICUL- 
TURAL SCHOOLS INCREASING. By 
Van B. Hart. Banking. June, 1948. P. 
52. 


Book 


SOIL CONSERVATION AND THE 
BANKER. By George H. Emde. Cleve- 
land,, Ohio. Federal Reserve Bank of 
Cleveland. 1948. Pp. 151. A scholarly 
study of the need for soil conservation 
and the part that the banker must 
play in restoring sound farming meth- 
ods ° his community. Liberally illus- 
trated. 


AUDIT CONTROL 

Article 
DUAL AUDIT CONTROL OF OWNED 
SECURITIES. By Neal O’Connor. Na- 
tional Auditgram. May, 1948. P. 6. 

BANK ARCHITECTURE 

Articles 
DEPOSITS INCREASE OVER $60,000 
THE FIRST MONTH IN NEW 


QUARTERS. By L. F. Arnold. Bank- 
ers Monthly. May, 1948. P. 18. 


MORE CUSTOMERS NEED MORE 
BANKING SPACE. By Aaron G. 
Alexander. Banking. June, 1948. P. 
72. 


BANK ACCOUNTING 
Articles 
CENTRALIZED BOOKKEEPING. By 


Thomas F. Toohill. National Audit- 
gram. June 1948. P. 16. 


CLEARING THE WAY FOR DE- 
FERRED POSTING. By Wilbur F. 


BANKING INFORMATION 


Lawson. Burroughs Clearing House. 
June, 1948. P. 24. Advantages of 
fully deferred posting. 


BANK AUDITING 
Articles 
BANK AUDITORS AND EXAMINERS. 


y J. J. Jaeger. National Auditgram. 
May, 1948. P. 28. 


BANK CHECKS 
Article 
PRINTED ACCOUNT NAMES RE- 
DUCE MIS-SORTS 60 PER CENT. 


Bankers Monthly. May, 1948. P. 24. 
Advantages of name-printed checks. 


BANK CREDIT 
Article 
INVENTORY AND RECEIVABLE FI- 
NANCING. By Charles J. Schaniel. 


Bulletin Robert Morris Associates. April, 
1948. P. 427. 


BANK DIRECTORS 
Article 
A PRACTICAL PLAN FOR MAIN- 
TAINING A BOARD OF CAPABLE 


DIRECTORS. By Arthur C. Lueder. 
Bankers Monthly. June, 1948. P. 5. 


BANK DIRECTORY 
Book 


RAND McNALLY BANKERS DIREC- 
TORY. First 1948 Edition. Pp. 2480. 
Corrected to March 1948. $25.00. A 
complete list of all the banks, their 
officers, latest figures, correspondents, etc., 
together with pertinent information 
about the banks of this country and the 
world. This is the 144th edition since 
1872. 


BANK EARNINGS 
Articles 
ARE BANK EARNINGS HIGH 


ENOUGH? By James W. Wooster, Jr. 
Banking. June, 1948. P. 36. 
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THE CHANGING PATTERN OF EARN- 
ING ASSETS. By Kenneth K. Duvall. 
Burroughs Clearing House. May, 1948. 
P. 24. Tells how one bank, after a 


loan spurt, is now taking stock and re- 


shaping its policies. 


BANK EXAMINATIONS 
Article 
DIRECTORS EXAMINATIONS. By 


Jack W. Person. National Auditgram. 
June, 1948. P. 20. 


BANKING SYSTEM 
Article 

NEW COMMERCIAL BANKING OF- 
FICES, 1936-1947. By Caroline H. 
Cagle and Raymond C. Kolb. Federal 
Reserve Bulletin. May, 1948. P. 505 
A study of the more than 1,600 new 
commercial! banking offices that have 
opened for business in the 19-year pe- 
riod 1986-47. 


BANK LOANS 
Articles 
MOTOR CARRIERS PROVIDE OP- 
PORTUNITIES FOR GOOD BANK 


LOANS. By William J. Chapman. 
Bankers Monthly. June, 1948. P. 22. 


WE WIDEN OUR FIELD OF LEND- 
ING WITH FIELD WAREHOUSE 
RECEIPTS. By E. L. King. Bankers 
Monthly. May, 1948. P. 8. 


BANK OF CANADA 
Article 


ANNUAL REPORT OF THE BANK OF 
CANADA. Portions of the text. Fed- 
9 Reserve Bulletin. June, 1948. 

. 659. 


BANK OPERATIONS 
Articles 
AN INFORMATION DESK SAVES 
TIME FOR OFFICERS, TELLERS, 


CUSTOMERS. By Philip K. Barker. 
Bankers Monthly. June, 1948. P. 14. 


A SEVEN-YEAR TEST SHOWS THAT 
DEPOSIT SLIPS NEED NOT BE 
STORED. By R. C. Ayres. Bankers 
Monthly. May, 1948. P. 14. This 
bank photographs deposit slips as well 
as checks and returns both to custom- 
ers with the monthly statement. 


DEPOSITORS WRITE DEPOSIT SLIPS 
WHEN PROPERLY INSTRUCTED. 
Bankers Monthly. April 1948. P. 14. 


BANK OPERATIONS 
Articles 
ERRORS WOULD BE AVOIDED IF 
MONEY PACKAGES WERE STAND- 


ARDIZED. Bankers Monthly. April, 
1948. P. 36. 


SIX-DAY BANKING WEEK. By H. J. 
Stoddard. Burroughs Clearing House. 
May, 1948. P. 28. How one bank 
is bucking the five-day week trend. 


WE LESSEN LOBBY CONGESTION BY 
NINE PRACTICAL METHODS. By 
William H. Dodson, Jr. Bankers 
Monthly. June, 1948. P. 44. 


BANK PROTECTION 
Article 
WHY SOME BURGLARIES DON’T 


HAPPEN. By Harold Severson. Bank- 
ing. June, 1948. P. 30. 


BANK WINDOW DISPLAYS 
Article 
BANK WINDOWS THAT SELL. Bank- 
ing. June, 1948. P. 42.  Illustra- 
tions and descriptions of some recent 


window displays that have proved ef- 
fective. 


CONSUMER CREDIT 
Articles 


COST OF HANDLING CONSUMER 
CREDIT. By Owen L. Coon. Bulle- 
tin Robert Morris Associates. April, 
1948. P. 412. 


1948 SURVEY OF CONSUMER FI- 
NANCES. Federal Reserve Bulletin. 
June, 1948. P. 634. Results of sur- 
vey show that consumer financial status 
is strong but weakening somewhat; that 
there was heavy spending for durable 
goods in 1947; that the consumer out- 
look for 1948 is optimistic; that con- 
sumer buying intentions remain strong. 


CORRESPONDENT BANKING 
Article 


ALMOST ANY SERVICE MAY BE HAD 
FROM CITY CORRESPONDENTS. 
By Carl R. Korb, Bankers Monthly. 
May, 1948. P. 5. 
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CREDIT DEPARTMENT 
Articles 
ANALYSIS OF THE BANKER’S POSI- 
TION WITH RESPECT TO SUBOR- 
DINATED LONG TERM DEBT. By 
Frank L. Paul. Bulletin Robert Morris 
Associates. May, 1948. P. 487. 


FINGER-TIP CREDIT CONTROL. By 
A. F. Adams. Banking. May, 1948. 
P, S?. 


CREDIT INVESTIGATION 
Article 
A TIME SAVER FOR BANK CREDIT 
INVESTIGATORS. By Phil C. Car- 


roll. Bulletin Robert Morris Associates. 
April, 1948. P. 403. 


CREDIT STATEMENTS 
Articles 
STATEMENT STUDIES. By Lawrence 
T. Knier. Bulletin Robert Morris As- 
sociates. P. 419. 


NATURAL BUSINESS YEAR. By H. T. 
Riedeman. Bulletin Robert Morris As- 
sociates. June, 1948. P. 14. States 
the advantages of the natural business 
year as compared with the calendar 
year for annual statements of corpora- 
tions. 


CRIME 
Article 
THIS PLAN AVOIDS MESSENGER 


HOLDUPS. Bankers Monthly. April, 
1948. P. 8. 


CORPORATION FINANCE 
Article 

INDUSTRIAL DIFFERENCES IN 
LARGE CORPORATION FINANC- 
ING. By Charles H. Schmidt. Fed- 
eral Reserve Bulletin. June, 1948. P. 
623. Postwar uses of funds by large 
corporations differed from one industry 
to another, reflecting dissimilar eco- 
nomic characteristics and reconversion 
problems. 


DIRECTORS 
Article 


_ WE GET MORE HELPFUL RESPONSE 


FROM DIRECTORS BY GIVING 
THEM VISUAL INFORMATION. By 
T. R. Hefty. Bankers Monthly. April, 
1948. P. 20. 


FINANCIAL STATEMENTS 
Article 
DANGER POINTS OF FINANCIAL 
STATEMENTS. By M. Wilfred Rice. 
National Auditgram. May, 1948. P. 13. 


FOREIGN TRADE 


Pamphlets 


DECLARATION OF PRINCIPLES AND 
PROGRAM FOR WORLD TRADE. 
New York: American Tariff League, 19 
West 44th Street. 1948. Pp. 30. Rec- 
ommendations for revising the foreign 
and domestic economic policy of the 
United States. 


FINAL ACT OF THE UNITED NA- 
TIONS CONFERENCE ON TRADE 
AND EMPLOYMENT. New York: 
Columbia University Press. 1948. 60c. 
This is the charter for the International 
Trade Organization. 


FOREIGN TRADE 

Book 
A SURVEY OF THE ECONOMIC SIT- 
UATION AND PROSPECTS OF EU- 
ROPE. New York: Columbia Univer- 
sity Press, International Documents 
Service, 2960 Broadway. 1948. Pp. 
206. Published by the department of 
economic affairs of the United Nations 
—the first of a series of studies of cur- 
rent economic conditions undertaken by 
the Secretariat of the Economic Com- 

mission for Europe. 


HEALTH INSURANCE 
Book 


THE ISSUE OF COMPULSORY 
HEALTH INSURANCE. By George 
W. Bachman and Lewis Meriam. Wash- 
ington, D. C. Brookings Institution. 
1948. Pp. 271. $4. The authors com- 
pare the health of Americans with that 
of people in leading foreign countries. 
They consider the effect of politics on a 
government system of medical care. 
They analyze the administrative costs 
and consider what the medical care 
would most likely be under a nationally 
controlled system. 


INCOME TAX 
Article 

TIME FOR ANOTHER LOOK AT RE- 
SERVES FOR BAD DEBTS. By Don- 
ald Horne. Banking. June, 1948. P. 38. 
A discussion of the new Treasury 
Department ruling on the handling of 
bad debts. 


INSURANCE 
Pamphlet 
ECONOMICS OF SURETYSHIP. By 
Jules Backman. New York, N. Y. 
Surety Association of America, 60 John 
Street. Some preliminary observations 
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on the surety industry based on an 
extensive study to determine criteria 
for setting its rates under the recently 
enacted insurance laws of the various 
states. 


INVESTMENTS 
Articles 
COMMERCIAL REAL ESTATE FOR 
INVESTMENT PURPOSES. By Paul 
Bestor. Bulletin Robert Morris Asso- 
ciates. April, 1948. P. 406. 


THE INVESTMENT MARKET. By H. 
Eugene Dickhuth. Banking. June, 
1948. P. 58. A review of the cur- 
rent situation. 

Book 

A NEW CHAPTER OF ERIE. By Henry 
S. Sturgis. Cleveland, Ohio: Erie Rail- 
road Company. 1948. Pp. 64. An in- 
teresting and valuable account of the 
reorganization of the Erie Railroad af- 
ter slightly less than four years of pro- 
ceedings under Sectioi 77 of the Bank- 
ruptcy Act. Describes the plan adopted 
and the procedures followed which six 
years of subsequent Erie history have 
proved valid and valuable. 


LIFE INSURANCE LOANS 
Article 
LIFE INSURANCE AS COLLATERAL. 
By Donald F. Houser. Bulletin Robert 
Morris Associates. June, 1948. P. $1. 


LIQUID ASSETS 
Article 
ESTIMATED LIQUID ASSET HOLD- 
INGS OF INDIVIDUALS AND BUSI- 
NESSES. Federal Reserve Bulletin. June, 


1948. P. 657. Results of a survey. 
Table showing changes since 1939. 
LOANS 
Articles 


G. I. BUSINESS LOANS HAVE BEEN 
PLENTIFUL, PROFITABLE, AND 
SAFE. By Wallace H. McDaniel. 
Bankers Monthly. May, 1948, P. 30. 


WHO IS DOING THE LENDING? Bul- 
letin Robert Morris Associates. June, 
1948. P. 24. An analysis of the types 
of loans now being made and how loans 


can be inflationary. 


MONEY AND BANKING 
Book 
MONEY, DEBT AND ECONOMIC AC- 
TIVITY. 


By Albert Gailord Hart. 
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New York. Prentice Hall. 1948. Pp. 
558. %6.65. In this volume, Professor 
Hart explores the relationship between 
topics within the field of money, as well 
as between money and other areas of 
economic activity. It is a most mod- 
ern work on money and banking which 
embodies not only an excellent cover- 
age of traditional subject matter but 
also deals at length with important con- 
temporary developments. These in- 
clude government control of banking, 
money payments and the price level, em- 
ployment and prices, international mone- 
tary relations, and stabilization through 
fiscal policy. 

The section on stabilization particu- 
larly commands attention. Professor 
Hart examines the strong tradition in 
economics which favors the exclusive de- 
termination of monetary fiscal policy by 
the goal of price-level stabilization, he 
also discusses that segment of profes- 
sional opinion interested in economic 
stabilization which maintains that mone- 
tary fiscal policy should be guided solely 
by employment and unemployment. In 
this connection, Professor Hart feels 
that both employment and price level 
goals are legitimate objectives. Non- 
monetary stabilization policies are also 
treated. 

This is a comprehensive text and one 
which is a welcome addition in the field. 


MORTGAGES 
Articles 
MORTGAGE LENDING TODAY. By 
Neil A. Thomas. Trusts and Estates. 
June, 1948. P. 508. Never before has 
there been a time calling for a more 
realistic real estate appraisal policy. 
TODAY’S MORTGAGES. By H. 
Templeton. Burroughs Clearing House. 
May, 1948. P. 21. Keeping the mort- 
gage department upon a sound and 
profitable basis. 


NATIONAL DEBT 
Pamphlet 


OUR NATIONAL DEBT AND LIFE IN- 
SURANCE. New York: Committee 
on Public Debt Policy, 26 Liberty St. 
This is the sixth of a series of studies 
dealing with various phases of the na- 
tional debt. The purpose is to bring 
about a better public understanding of 
the difficult problems of the debt and to 
formulate a sound plan for its manage- 
ment. 
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NATIONAL PROBLEMS 
Book 


THE MORE PERFECT UNION. By 
R. M. Maclver. New York: Macmillan. 
1948. Pp. 311. $4. This book deeply 
probes a danger that threatens the very 
safety of our nation. That danger is 
prejudice—and the resulting discrimina- 
tion—between groups of people of differ- 
ent origin, color and nationality. Mr. 
Maclver traces the most dangerous kind 
of discrimination, that which denies 
equal access to opportunity, to the pur- 
suit of a career, or to taking part in the 
life of the community. 


PERSONNEL 
Articles 
BANKING’S USE OF STAFF PUBLI- 
CATIONS. By Louis C. Fink. Bur- 


roughs Clearing House. June, 1948, 
P. 28 


EMPLOYEE MAGAZINES STIMULATE 
PERSONAL PRIDE IN THE BANK, 
IN EMPLOYEE’S WORK. Bankers 
Monthly. June, 1948. P. 8. 


PERSONNEL TURNOVER REDUCED 
45 PER CENT. By C. E. McCutchen. 
Bankers Monthly. May, 1948. P. 12. 
How one bank has reduced turnover by 
carefully selecting employees who will 
make banking a career. 


“WORK WITH” VERSUS “WORK 
FOR.” By Kenneth W. McLaren. 
Banking. May, 1948. P. 38. How a 
New York bank instituted a supervisor 
training program for handling personnel 
problems. 


Pamphlets 

MANAGEMENT PROCEDURES IN 
THE DETERMINATION OF INDUS- 
TRIAL RELATION POLICIES. Prince- 
ton, N. J. Industrial Relations Section. 
Department of Economics and Social 
- Institutions, Princeton University. 1948. 
Pp. 81. $2. This is a study of the 
procedures followed in the determina- 
tion of industrial relations policies in 
84 companies. 


YOUR JOB WITH AMERICAN NA- 
TIONAL. Chicago, Ill. American Na- 
tional Bank and Trust Company. This 
is an illustrated employee manual dis- 
tributed to the 500 employees of the 
American National Bank and Trust 
Company of Chicago. It is illustrated 
with action photographs taken in the 
bank. gives a brief history of the bank, 
describes its functions and services, ex- 
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plains personnel policies and employee 
benefit programs and discusses customer 
relations and new business. 


PUBLIC RELATIONS 
Articles 

BANKING EXPLAINED IN SIMPLE 
LANGUAGE. Banking. May, 1948. 
P. 55. Details of how the First Na- 
tional Bank, Canton, Ohio, tells its 
banking story so that a child can un- 
derstand it. 


THE CASHIER STARTED TEACHING. 
By Belle S. Hamilton. Banking. June, 
1948. P. 33. Tells how the cashier of 
a Florida bank is conducting a class in 
banking at the local high school. 

Book 

TWO-WAY STREET. THE EMER- 
GENCE OF THE PUBLIC RELA- 
TIONS COUNSEL. By Eric F. Gold- 
man. Boston, Mass. Bellman Pub- 
lishing Company, 83 Newbury Street. 
1948. Pp. 28. $1.25. The author 
treats the development and growth of 
the new profession of counsel on pub- 
lic relations by means of a general sur- 
vey of the field, incisive biographical 
sketches of the late Ivy Lee and Ed- 
ward Bernays, and an appraisal of 
their contributions in influencing the 
form public relations was to take. The 
author is associate professor of history at 
Princeton University. 


REAL ESTATE 
Articles 
APPRAISAL OF RESIDENTIAL PROP- 
ERTY. By Freas B. Snyder. Bulletin 


of the Robert Morris Associates. June, 
1948. P. 1. 


A HOUSE FOR LESS THAN $4,000. 
Banking. June, 1948. P. 66. What 
this country needs today is a good, 
livable low-cost house. Here’s a report 
on what one bank in the Southwest is 
doing to help meet that need in its area. 


REAL ESTATE APPRAISING 
Article 
APPRAISING REAL ESTATE FOR 
BANK LOANS. By Wilbur J. Falloon. 
National Auditgram. May, 1948. P. 10. 


SAFE DEPOSIT 
Article 
SIXTEEN IMPORTANT PRINCIPLES 
OF SAFE DEPOSIT MANAGEMENT. 
Bankers Monthly. April, 1948. P. 42. 
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SAVINGS DEPARTMENT 
Article 
COSTS IN THE SAVINGS BUSINESS. 
By J. R. Dunkerley. Banking. June, 
1948. P. 45. Explodes some common 
fallacies that savings deposits are less 
profitable than demand deposits. 


FRAUD PREVENTION IN SAVINGS 
BANKS. National Auditgram. June, 
1948. P. 6. 

SAVINGS OPERATIONS . . . UNIT VS. 
DUAL SYSTEMS. By Everett J. Live- 
sey. National Auditgram. April, 1948. 
se 8 


STOP PAYMENTS 
Articles 

MOST OF OUR STOP-PAYMENT OR- 
DERS ARE RELEASED AFTER 30 
DAYS. By R. H. Makemson. Bankers 

Monthly. April, 1948. P. 5. 
RENEWALS OF STOP-PAYMENT OR- 
DERS NOT NEEDED AFTER ONE 


YEAR. By F. H. Fitzgerald. Bankers 
Monthly. April, 1948. P. 32. 


TRUST DEPARTMENT 
Articles 
CONFERENCE WITH BANK SUPVER- 
VISORS. Trusts and Estates. May, 


1948. P. 415. Connecticut trust men 
and supervisors discuss operations. 


TRUST COST ACCOUNTING. By 
Colin MacLennan. Trusts and Estates. 
May, 1948. P. 409. Application of re- 
sults to fees and accounts. 


USE OF INVESTMENT COUNSEL BY 
TRUST DEPARTMENTS. By Leroy 
Austin. Trusts and Estates. June, 1948. 
P. 459. Smaller trusts department find 
it wise to employ investment counsel. 


WILL TRUST BUSINESS DECLINE? 
By E. J. Nicholas. Trusts and Estates. 
May, 1948. P. 384. New tax law may 
prove stimulus. 


New York City Bank Statements 


Total resources of the 12 largest banks in 
New York City on June 30, 1948 were $23,- 
671,201,000 compared with $23,373,611,000 
at the end of the previous quarter. During 
the same period cash and due from banks 
increased from $6,028,895,000 to $6,322,321,- 
000, U. S. securities direct and guaranteed 


decreased from $9,190,026,000 to $8,933,- 
109,000; loans and discounts increased from 
$6,648,673,000 to $6,977,968,000; other se- 
curities, including mortgages, decreased 
from $1,196,011,000 to $1,106,954,000 and 
total deposits increased from $21,080,938,- 
000 to $21,315,861,000. 


Figures for the National City Bank of New York were as follows: 


STAR an NID -acccceieccosscectecaesvciesinssnteanencinescions 
Total Deposits ~.....:.0-s-cccsesesccosovessovesenssevsssecessossoes 


Other Securities inc. Mtges 
Loans and Discounts 
U. S. Sec. dir. & guar 
Cash and due from banks 







June 30, 1948 March 31, 1948 
In thousands of dollars 

eooecucel $4,995,680 $4,850,381 
piieoiies 4,645,527 4,507,009 
$64,723 $65,188 
1,275,145 

1,846,680 

1,289,461 


Figures for the Manufacturers Trust Company, New York were as follows: 
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Other securities inc. Mtgs.. 
Loans and Discounts ..... 


0 25 IE MEN ID os csscccuensaccosvenssinineiestencsussvceee 


Cash and due from banks.........0sccscessesssccossscseeees 


June 30, 1948 March 31, 1948 
In thousands of dollars 

ieee $2,265,689 $2,231,882 
senieties 2,116,358 2,085,683 
Kee 60,985 73,553 

we 555,347 496,449 
ficmveeie 1,023,252 1,080,514 
iciiosicies 602,840 558,277 
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On April 15th, the new U. S. Savings Bond Security DRrIvE 
was launched by the Treasury Department. It is backed by a 
gigantic advertising and publicity campaign. It enlists thou- 
sands of house-to-house and farm-to-farm canvassers. It’s in 
the newspapers and magazines. . . it’s on the radio. 


YOUR HELP IS VITAL 


You probably own U. S. Savings Bonds now. You’ll probably 
buy more. But your important role is not that of buyer. 

As a leader in your community—whether you’re a banker, a 
businessman, or a security dealer—the public respects your 
judgment, seeks your advice. And YOU, more than any adver- 
tising campaign, can tell your community what’s behind this 
Security DRIve. 

They should understand that the bonds they buy will not 
increase the national debt, but will be used to retire outstand- 
ing bonds. They should understand that bond-buying is anti- 
inflationary, credit wise and dollar wise. Most important, they 
should know that it is only by regular, automatic savings that 
they can protect their personal future ... and their Country’s. 

Urge your employees, your neighbors, your customers to buy 
U. S. Savings Bonds regularly through Payroll Deduction or The 
Bond-A-Month Plan. You’re the best man for that job. 


This is a public service contribution of 


BANKING LAW 
JOURNAL 


in cooperation with the Treasury Department and 
The American Bankers Association. 


The Hanson family of “I Remember 
Mama” was a family that faced the 
future with confidence—a confidence 
all due to Mama. “If anything goes 
wrong,” she’d say, “there’s always my 
Bank Account to pull us through.” 


Things worked out fine for the 
Hansons. And they never realized that 
Mama’s Bank Account was Mama’s 
own myth. 


But the average family doesn’t have 
a Mama Hanson to give them that 
faith with a fable. The average family 
needs to know that there are real 
savings, real security protecting them, 


good times and bad. 


That’s why so many families have 
begun to save the automatic, worryless 
way —with U.S. Savings Bonds. 


Savings Bonds pay back four dol- 
lars for every three, in just ten years. 
It’s an investment that’s safe—it’s an 
investment that grows. 


And to make it simpler still, your 
government offers you two fine plans 
for their purchase: (1) The Payroll 
Savings Plan at your firm. (2) For 
those not on a payroll, the Bond-A- 
Month Plan at your bank. 


AUTOMATIC SAVING IS SURE SAVING- 
U.S. SAVINGS BONDS 


Contributed by this magazine in co-operation with the 
Magazine Publishers of America as a public service. 
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